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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A
LAMONT HENDERSON

Plaintiff

VS. ClVIL ACTION NO. 1:CV-03-0150
(Judge Cal dwel I)
TONY SERACI NO, Cuard;
TONY KALI NDA, Guard;
DONALD JONES, Hearing Exam ner;
THOVAS LAVAN, Superi ntendent;

ALL EMPLOYEES OF DALLAS PRI SON
Def endant s

MEMORANDUM

| nt r oducti on

Plaintiff, an inmate housed at the State Correctional
Institution at Dallas (SCl-Dallas), filed a pro se conpl aint
pursuant of 42 U.S.C. § 1983 alleging his civil rights were
violated. Plaintiff clainms that he was subjected to racial
di scrimnation, harassnment, retaliation, cruel and unusual
puni shnment, denial of due process and denial of nedical care by
Def endants. Defendants filed a notion to dism ss pursuant to
Fed. R Cv. P. 12(b)(6). (doc. 17). W will dismss the
conpl aint because Plaintiff's clains are tine barred and he
fails to state a clai magai nst any of the defendants nanmed in

thi s case.
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1. Backgr ound

Henderson al |l eges that beginning in 1998, defendants
Seraci no and Kalinda, guards at SCl-Dallas, engaged in raci al
di scrimnation, harassnent, and retaliation against him before
and after visits with his wife. The conplaint states that the
defendants targeted Plaintiff because he is African-Anerican and
his wife is Caucasian. Plaintiff alleges that he has conpl ai ned
to the staff, but nothing has been done about his conplaints.?

Plaintiff clainms that on August 24, 2000, the start of
his visit with his wife and grand-daughter was del ayed by four
hours and the visit was term nated after twenty m nutes.
Plaintiff alleges that this was done in retaliation for his
conpl ai ni ng about defendants’ Seracino and Kalinda s treatnent
of himduring previous visits fromhis wfe. Followng the
visit, Plaintiff received a m sconduct for threatening a prison
enpl oyee. At his hearing, Plaintiff asked to view a vi deot ape
of his visit but this request was deni ed by defendant Donal d
Jones, the hearing examner. For the m sconduct, Plaintiff
received ninety days of disciplinary time. He asserts that

other inmates only received thirty days for sim/lar offenses.

! Defendants do not argue that Plaintiff has failed to
exhaust the admnistrative renedies available to him See Ray
v. Kertes, 285 F.3d 287, 295 (3d Cir. 2002)(holding that failure
to exhaust adm nistrative renedies is an affirmative defense
t hat nust be pled and proven by the defendants).
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Plaintiff alleges that in Septenber 2002, he was again
harassed following a visit fromhis wife. This visit was
termnated after an hour and a half because a prison guard (not
a defendant) accused Plaintiff of having inappropriate contact
with his wife. Henderson was issued a m sconduct and he all eges
t hat defendant Jones again denied him the opportunity to view a
vi deotape of the visiting area. Plaintiff was found guilty of
the m sconduct. As a result, he lost his job and was issued
ninety days’ disciplinary tinme. He also alleges that his wfe's
visits were suspended for ninety days. Plaintiff argues that
anot her inmate charged with the sane offense received a | esser
puni shnent .

Additionally, Plaintiff alleges that he was denied
medi cal treatment while serving his disciplinary tinme. He
clains that in 2000, he was not given his contact-|ens case and
solution for thirteen days. 1In 2002, he went w thout those
itenms for eight days.

Plaintiff clains that he discussed his nedical problem
concerning his eyes with Defendant Thomas Lavan. W thout
mentioning a date, Henderson states he conpl ained to Lavan that
def endants Seraci no and Kalinda would not allow himto wear his
gl asses to the visiting room Plaintiff alleges that Lavan

wote a meno stating the sane. Henderson clains that no other
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i nmat es were denied perm ssion to wear their eyeglasses in the
visiting room

Finally, Plaintiff alleges that, while in disciplinary
custody in Novenber 2002 he was deni ed the use of soap for three
days and had to choose between cereal or coffee because he was
gi ven an i nadequate anount of sugar.

Plaintiff requests the followng relief: that he be
sent to an eye doctor; that he be free from harassnent and
retaliation; that his m sconducts be expunged; that his wife’'s
vi sitation suspension be expunged; a letter of apol ogy from

Def endants; and nonetary damages in the amount of $3, 200, 000. 00.

I11. Standard of Review

I n deciding the defendants’ notion under Fed. R G v.
P. 12(b)(6), we nust accept as true all well-pleaded allegations
in the conplaint and construe any reasonabl e inferences drawn
fromthe allegations in the plaintiffs’ favor. Brown v. Philip
Morris, Inc., 250 F.3d 789, 796 (3d Cir. 2001). Dismssal is
appropriate only if it appears that the plaintiffs could prove
no set of facts that would entitle relief. I1d. However, we
need not accept bald assertions or |egal conclusions. Mrse v.

Lower Merion Sch. Dist., 132 F.3d 902, 906 (3d G r. 1997).
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| V. Di scussi on

Plaintiff alleges that his rights under the First,
Ei ght h and Fourteenth Amendnents were viol ated because of the
di scrimnation, harassnent, retaliation, denial of due process

and deni al of nedical care by Defendants.

A. Statute of Limtations

Def endants argue that sone of Plaintiff's clains are
barred by the statute of |limtations. Plaintiff filed his
conpl aint on January 24, 2003, raising clains under 42 U S.C. 8§
1983. dains brought in Pennsylvania pursuant to 42 U S.C. 8§
1983 are subject to a two-year limtations period. See
Fitzgerald v. Larson, 769 F.2d 160, 162 (3d G r. 1985); Smth v.
City of Pittsburgh, 764 F.2d 188, 194 (3d Cr. 1985). The
statute of limtations in a civil rights action begins to accrue
when the plaintiff knows or should have known of the injury upon
which his action is based. See Sandutch v. Miuroski, 684 F.2d
252, 254 (3d Gr. 1982); de Botton v. Marple Township, 689
F. Supp. 477, 480 (E.D. Pa. 1988). Thus, the plaintiff nust
all ege that an unlawful act which is actionabl e under section
1983 occurred in the two-year period prior to the filing of the
conplaint. See Behmv. Luzerne County Children & Youth Policy

Makers, 172 F. Supp.2d 575, 580 (M D. Pa. 2001).
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Because Henderson filed this conplaint on January 24,
2003, we will only consider events which occurred between
January 24, 2001 and January 24, 2003. Hi s allegations
concerning his wife's visit in August 2000, are barred by the
statute of limtations and will be dismssed. Also, Plaintiff's
claimthat Defendant Jones denied himaccess to a videotape for
a hearing in Septenber 2000, is tine barred and wll be
dismssed. Finally, Plaintiff’s allegations that sonetine in
the year 2000, he was denied eye care for eight days is also

barred by the statute of limtations and wll be di sm ssed.

B. Denial of Medical Treatnent

Plaintiff has failed to state a claimof denial of
nmedi cal treatnment. |In Estelle v. Ganble, 429 U S. 97, 104, 97
S.C. 285, 291, 50 L.Ed.2d 251 (1976), the Court recogni zed t hat
del i berate indifference to the serious nedical needs of
prisoners is proscribed by the Ei ghth Arendnent. However, not
every claimof inadequate nedical care violates the Eighth
Amendnent. “An accident, although it may produce added angui sh,
is not on that basis alone to be characterized as wanton
infliction of unnecessary pain.” |Id., at 105, 97 S.C. at 291.
In addition, a prisoner nust allege acts or om ssions
sufficiently harnful to evidence deliberate indifference to

serious nedical needs. 1d. Deliberate indifference requires
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that a prison official know of and disregard an excessive risk
of inmate health and safety. Farnmer v. Brennan, 511 U S. 825,
835, 114 S. . 1970, 1977, 128 L.Ed.2d 811. The official nust
be aware of facts fromwhich an inference could be drawn that a
substantial risk of serious harmexists, and he nust al so draw
the inference. 1d.

Here, Plaintiff alleges that for eight days in the
year 2002, while in disciplinary custody, he was deni ed nedi cal
treat nent because he was not given eye solutions. Henderson's
conplaint states that he was “having a | ot of eye pain” which he
alleges was “life threatening.” (doc. 1). This cannot be
characterized as a wanton infliction of unnecessary pain. See
Davi dson v. Scully, 155 F. Supp.2d 77, 88 (S.D.N Y. 2001) (hol ding
that a prisoner’s inadequate supply of contact-|ens sol utions
does not constitute cruel and unusual punishnment). W wl|
dism ss this claim

Al so, Plaintiff alleges that defendant Lavan deni ed
him perm ssion to wear his prescription eyeglasses in the
visiting room Henderson states that Lavan spoke to defendants
Seraci no and Kalinda and issued a nenorandum stating Plaintiff
coul d not wear glasses in the visiting room Plaintiff does not
state when this occurred. Defendants’ argue that this does not
show deliberate indifference to any serious nedical need. W

agree. Plaintiff has not specifically alleged that he suffered
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any harm because he did not wear his glasses. Nor does he
al l ege that Defendants’ actions affected his visits. W wll

dismss this claim

C. Cruel and Unusual Puni shnent

Next, Plaintiff alleges that he was denied soap for
three days while in disciplinary custody in Novenber of 2002.
He states that this constituted cruel and unusual punishnent.
We di sagree. Prison conditions constitute cruel and unusual
puni shment if they cause unquestioned and serious deprivations
of basic human needs which deny inmates the mnimal civilized
measure of life' s necessities. Tillmn v. Lebanon County Corr.
Facility, 221 F.3d 410, 417-18 (3d Cr. 2000). The governnent
assunes responsibility for satisfying basic hunman needs such as
food, clothing, shelter, nedical care, and reasonable safety
when it takes a person into custody against his will. Id. 1In
this situation, Plaintiff nust show a sufficiently serious
obj ective deprivation, and that a prison official acted with
del i berate indifference. Id.

Plaintiff has not stated that he suffered an objective
deprivation because he | acked soap for three days. The deni al
of adequate hygi ene over an extended period of time, which
results in a specific physical harm nay be an adequate

deprivation for the purposes of the Ei ghth Armendnent. See |van
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v. County of Lancaser, et al., 2003 W 1592001, *5 (E.D. Pa.
March 26, 2003)(collecting cases). W conclude that three days
w t hout soap does not constitute a serious deprivation,
particularly where Plaintiff suffered no adverse effects and
does not allege deliberate indifference. See McCoy v. Chesney,
1996 W. 119990, *5 (E.D. Pa. March 15, 1996) (holding that three
nmont hs wi t hout personal hygiene itens was an objectively serious

deprivation).

D. Due Process
Finally, Plaintiff alleges that defendant Donal d

Jones, a hearing exam ner, denied himdue process in Septenber
2002. Specifically, Henderson states that during a visit with
his wife on Septenber 26, 2002, he was accused of inappropriate
contact with her and issued a m sconduct. At the m sconduct
hearing that followed, Plaintiff alleges that his request to
view the videotape of the visit was denied by defendant Jones.
Plaintiff was found guilty and received ninety days in
disciplinary custody and |lost his job. Also, his wife’'s visits
wer e suspended for ninety days. Defendants argue that the claim
shoul d be di sm ssed because Plaintiff has not alleged that the
hearing procedures set forth in Wlff v. MDonnell, 418 U. S.
539, 94 S.Ct. 2963, 41 L.Ed.2d 935 (1974), were not foll owed.

This argunment is m splaced, but we will dismss this claim
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because the disciplinary sanction does not violate a liberty
interest protected by due process. |In order to prevail on a due
process claim a plaintiff nmust denonstrate the existence of a
protected liberty interest. |In Sandin v. Conner, 515 U. S. 472,
115 S. Ct. 2293, 132 L.Ed.2d 418 (1995), the Court held that an
inmate’ s confinenent in disciplinary custody will rarely be
sufficient, without nore, to establish the kind of “atypical”
deprivation of prison life necessary to inplicate a liberty
interest. 1d. at 486, 115 S.Ct. at 2301. See also Smth v.
Mensi nger, 293 F.3d 641, 652-53 (3d Cr. 2002)(claimthat false
m sconduct report resulted in seven nonths’ disciplinary
confinenent did not state a due process violation).?

Bot h Sandi n and Mensi nger involved inmates’
all egations that their disciplinary hearings did not satisfy the
requi renents of due process because certain w tness were not
permtted to testify or were unavail able. Those clains were
rej ected because “an adm nistrative sentence of disciplinary
confinement, by itself, is not sufficient to create a liberty
interest, and [Plaintiff] does not claimthat another

constitutional right (such as access to the courts) was

2 Aso, Plaintiff’s loss of his job follow ng the
disciplinary hearing is not a due process violation. See Wright
v. O’Hara, 2002 WL 1870479, at *5 (E.D. Pa.) (Pennsylvania
inmate has no constitutional right to a prison job); Seale v.
Ridge, 1998 WL 792165, at *2 (E.D. Pa.)(same).
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violated.” Mensinger, 293 F.3d at 653 (applying Sandin).
Simlarly, beyond stating that he was deni ed access to the

vi deot ape, Henderson does not sufficiently allege that he was

pl aced in disciplinary custody in retaliation for his attenpt to
exerci se other constitutional rights. See, e.g. Allah v.
Seiverling, 229 F.3d 220, 224 (3d Cr. 2000)(holding claim

al I egi ng deni al of neaningful access to the courts not

forecl osed by Sandin). W wll dismss this claimbecause
Plaintiff has not established a liberty interest.

W wi il issue an appropriate order.

[sIWIliam W Cal dwel |
WIlliam W Cal dwel |
United States District Judge

Date: July 22, 2003
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE M DDLE DI STRI CT OF PENNSYLVANI A

LAMONT HENDERSON,

Plaintiff

Vs, " CIVIL ACTION NO 1: CV-03- 0150

(Judge Cal dwel I)
TONY SERACI NO, Cuard;
TONY KALI NDA, Guard;
DONALD JONES, Hearing Exam ner;
THOVAS LAVAN, Superi ntendent;
ALL EMPLOYEES OF DALLAS PRI SON,
Def endant s

ORDER

AND NOW on this 22nd day of July, 2003, upon
consi deration of Defendants’ notion to dismss, it is ordered
t hat :
1. Defendants’ notion (doc. 17) is
granted and the conplaint (doc. 1) is
di sm ssed.

2. The Oerk of Court shall close this
file.

[sIWIliam W Cal dwel |
WIlliam W Cal dwel |
United States District Judge




