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This case came to be heard on the record from the United States District Court for

*The Honorable Carol Los Mansmann, who was originally a member of the
died prior to submitting her decision on this case. This motion is being

motions panel,
‘decided by a quorum of the panel. See 28 US.C.§ 46(d).
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the Middle District of Pennsylvania and was submitted for possible dismissal under 28

S.C. § 1915(é)(2)(B) or sum_mafy action under Third Circuit LAR 27.4 and 1.0.P. 10.6.
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On consideration whereof, it is now here

 ORDERED AND ADJUDGED by this Court that the judgment of the District

entered October 31, 2000 be and the same is hereby summarily affirmed. All of the

ourt

bove in accordance with the opinion of this Court.
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; %—"-—WL jf, Ld/au(’_jj/“n" —
9 . | Clerk

i .
YATED: April 4, 2002
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PER CURIAM
l .

Kenneth Fortune a former inmate at the State Correctional Institution at

|
gdon, Pennsylvama appeals from the District Court’s order dismissing this 28

Huntin
£ Corrections (“DOC”) officials and

}
UIS.C. § 1983 action against various Department 0

employees.? For the reasons that follow, we affirm.

In his May 1999 complaint seeking damages and injunctive relief, Fortune alleged

that he was issued a misconduct ont April 27, 1999 for yelling, in violation of his First

Amendment rights and in retaliation for providing legal advice to another inmate. He

further alleged that the exclusion of his written statement from the record of the

subsequent misconduct hearing violated his constitutional rights, and that his legal
matenals were conﬁscated on February 10, 1999 as part of a conspiracy to restrict his

e contended these events, as well as the disciplinary action,

access to the courts. Fortun

g-standing conspiracy of racial discrimination against him.

occurred as part of a long-
Fortune stated that he had not filed a grievance related to the facts alleged in his

complaint because misconduct incidents were barred from the grievance procedure.

{ In response to the Magistrate Judge’s recommendation that the complaint be

dismissed for failure to exhaust, Fortune declared that he had exhausted his admlmstratlve

xhaustion on this claim due

remedies on the misconduct charge but was unable to prove €

2 Fortune is presently incarcerated in the State Correctional Institution at Camp

" Hill, Pennsylvania.




|
tolan alleged May 22, 1999 confiscation and destruction of his property by authorities.

Fijrtuné also asked for the return of property relating to a separate legal proceeding that

was allegedly confiscated on December 3, 1999. The District Court declined to adopt‘the

Magistrate Judge’s Report and Recommendation and remanded the matter, while

xpressing the hope that prison officials could supply further information regarding

-«

Fortune’s claim that he had met exhaustion requirements.

| The Department of Corrections moved to dismiss for failure to state a claim,
érguing that Fortune had not finally exhausted his administrative remedies with regard to
his misconduct charge and providing the declaration of the Chief Hearing Examiner to
tihat effect. After noting that he was now claiming }Ilis property was confiscated on three
separa.te occasions, DOC contended that Fortune had failed to establish that he had |
exhausted his institutional grievances as well.

On April 10, 2000, Fortune sought leave to amend in order to add unspecified
Iclaims and parties ‘to this action. Attached to the motion were documents indicating that
:Fortune had fully exhausted his remedies with regard to the confiscation of his property

| on December 3, 1999. Other documents suggested that he had partially exhausted the

administrative process for yet another alleged conﬁscatioh of his property on December

28,1999.3 After further briefing, the Magistrate Judge again recommended that the

3 The Magistrate Judge construed the motion to amend as a motion to file a
supplemental complaint, and subsequently denied the motion based on Fortune’s failure
to file a memorandum in support, as required under the local rules. This action is of no

3




'complamt be dismissed for lack of exhaustion.

Over Fortune’s objection, the District Court dismissed the action as to all claims,
save one, on exhaustlon grounds. The Dlstnct Court further found the-fully exhausted
claim to be without rnerit. This timely appeal followed. Fortune filed a motion to
proceed in forma paup_en s on appeal, which was granted. The appeal is now before the

Court for determination pursuant to 28 U.S.C. § 1915(e)}(2)(B) or for possible summary

m -

tion pursuant to Third Circuit LAR 27.4 and LO.P. 10.6.

o The District Court’s judgment will be summarily affirmed. Section 1997¢(a), as
amended by {lie Prison Litigation Reform Act of 1996, expressly provides that “[n]o
action shali be brought with respect to prison conditions under section 1983 of this title,
or any other Federal law, by a prisoner coﬁﬁned in any jail, prison, or other correctional
facility until such admir;istrative remedies as are available are exhausted.” 42 U.S.C. 8§
1997e(a). Moreover, even though the administrative process cannot provide monetary
felief, both the Supreme Court and this Court have held that all actions concerning prison

conditions, including those seeking only monetary damages, meet the mandatory

exhaustion requirement. Booth v. Churner, 121 S. Ct. 1819, 1821 (2001); see also Nyhuis
v. Reno, 204 F.3d 65, 71 (3d Cir. 2000) (no futility exception to mandatory exhaustion

. requirement).

' consequence, however, as the District Court expressly considered Fortune’s entire
submission in rendering its decision.
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Pennsylvania Department of Corrections Administrative Directive (“DC-ADM”) |

801 governs the administrative review process for prison misconduct proceedings. After

an inmate has been found guilty of a misconduct charge, he may file a written appeal to

the 1nst1tut10n s Program Review Committee (“PRC”) for an initial review. DC- ADM

801 Section VI (I)(l) If dissatisfied with the PRC’s decision, the inmate may pursue a

second—level of appeal to the Superintendent. 1d., Section VI (I)(2) A final appeal may

then be taken to the Chief Hearing Examiner. 1d., Section VI (D(3). Atthe conclusion of
the admirlistrative review process, the inmate is notified of the Hearing Examiner’s final K
decision.

Similarly, DC-ADM 804 provides for adminrstrative review of institutional
grievarrces. Inmates rrlust first submit a written grigvance to the institution’s Grievance
Coordinator. DC-ADM 804, Section VI (A). An inmate wishing to appeal the result of
this initial review must file a written appeal to the prison superintendent; thereafter, a
final appeal may be presented to the Chief Hearing Examiner. Id., Sections VI (C), (D).
Qur review of the record confirms that Fortune has not fully exhausted the
:administrative remedies available for the challenge to his misconduct proceedings. Not
only is this undisputed, but DOC has provided an affidavit confirming Fortune’s failure to
file a final appeal to the Chief Hearing Examiner, as required by the provisions of

| DC-ADM 801. Further wrth one exception, the record indicates that Fortune did not

fully exhaust his remedies as related to his claims arising from alleged incidents of




. . .

pr Sperty confiscation. There is no evidence that he ever initiated the administrative

reyiew process for the February 1999 incident charged in his complaint, and the record

reflects that he only partially exhausted the process for the claims stemming from the

alleged December 28, 1999 incident.
‘We also agree with the District Court that the one fully exhausted claim 1s cievoid

of merit. According to the record of the administrative review process, as well as the
' e
institutional rules governing custody, inmates are entitled to keep a limited amount-of

]égal material inside their cells. Because Fortune’s legal materials in his cell were
determined t;)“'be exceési\_re, some property was reﬁoved on December 3, 1999 and placcd
m his stored property. That property was less readily available, but not inaccessible; thus,
on this record, the rer;xoval does not suggest that Fortune’s constitutional rights were

violated.

Accordingly, {he judgment of the District Court, entered October 31, will be

' summarily afﬁrmed. |
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TO THE CLERK:

Please file the foregoing opinion.
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PER CURIAM

i ;
Kenneth Fortune, a former inmate at the State Correctional Institution at

Huntingdon, Pennsylvanié, appeals from the District Court’s order dismissing this 28

U.S.C. § 1983 action against various Department of Corrections (“DOC”) officials and

employees.? For the reasons that follow, we affirm.

] In his May 1999 complaint seeking damages and injunctive relief, Fortune alleged

J
tljlat he was jssued a misconduct on April 27, 1999 for yelling, in violation of his First

Amendment rights and in retaliation for providing legal advice to another inmate. He

!
further alleged that the exclusion of his written statement from the record of the
I .

subsequent misconduct hearing violated his constitutional rights, and that his legal

fnaterials were confiscated on February 10, 1999 as part of a conspiracy to restrict his
i . . . .

i

access to the courts. Fortune contended these events, as well as the disciplinary action.
i)ccurred as part of a long-standing conspiracy of racial discrimination against him.
!Fortune stated that he ﬁad not filed a grievance related to the facts alleged .in his
complaint because misconduct incidents were barred from the grievance procedure.

In response to the Magistrate Judge’s recommendation that the complaint be

dismissed for failure to exhaust, Fortune declared that he had exhausted his administrative

remedies on the misconduct charge but was unable to prove exhaustion on this claim due

2 Fortune is presently incarcerated in the State Correctional Institution at Camp

* Hill, Pennsylvania.




to 1‘an alleged May 22, 1999 confiscation and destruction of his property by authorities.

FcTthune also asked for the return of property relating to a separate legal proceeding that
w;':ls allegedly conﬁscate_?d on December 3, 1999. The District Court declined to adopt the
I\/iagistratc Judge’s Repbrt and Recommendation and remanded the matter, while
expressing the hope that prison officials could supply further information regarding
F?ortunc’s claim that he had met exhaustion requirements.

| The Department of Corrections moved to dismiss for failure to state a claim,

arguing that Fortune had not finally exhausted his administrative remedies with regard to '
his misconduct charge and providing the declaration of the Chief Hearing Examiner to

tjhat effect. Afier noting that he was now claiming ﬁis property was confiscated on three

Separa;ce occasions, DOC contended that Fortune had failed to establish that he had'
exhausted his institutional grievances as well.

j On April 10, 2600, Fortune sought leave to amend in order to add unspeciﬁcd
claims and parties;co this action. Attached to the motion were documents indicating that
Fortune had fully exhausted his remedies with regard to the confiscation of his property
on December 3, 1999; Other documents suggested that he had partially exhausted the
administrative process for yet another alleged confiscation of his property on December

128,1999.%  After further briefing, the Magistrate Judge again recommended that the

3 The Magistrate Judge construed the motion to amend as a motion to file a
supplemental complaint, and subsequently denied the motion based on Fortune’s failure
' to file a memorandum in support, as required under the local rules. This action is of no

3




'co]mplaint be dismis.sed for lack of exhaustion.
| Over Fortune’s objection, the District Court dismissed the action as to all claims,
save one, on exhaustion grounds. The District Court further found the fully exhausted
ciaim to be without meﬁt. This timely appeal followed. Fortune filed a motion to
proceed in forma pauperis on appeal, which was granted. The appeal is now before the
éouﬁ for determindtion pursuant to 28 U.S.C. § 1915(e)(2)(B) or for possible summary
i
a:ction pursuant to Third Circuit LAR 27.4 and [.O.P. 10.6.

The District Court’s judgment will be summarily affirmed. Section 1997¢(a). as
émended by the Prison Litigation Reform Act of 1996, expressly provides that “[n}o
action shall be brought with respect to prison conditions under section 1983 oi'tﬁis title,
or any other Federal law, by a prisoner confined in any jail, prison, or other corrcct_ionul
facility until such administrative remedies as are available are exhausted.” 42 USsS.C.§
h997c(a). Moreover, even though the administrative process cannot provide monetary
relief, both the Supreme Court and this Court have held that all actions conceming prison
conditions, including those seeking only monetary damages, meet the mandatory

exhaustion requirement. Booth v. Churner, 121 S. Ct. 1819, 1821 (2001); see also Nyhuis

v. Reno, 204 F.3d 65,71 (3d Cir. 2000) (no futility exception to mandatory exhau.stion

requirement).

consequence, however, as the District Court expressly considered Fortune’s entire

submission in rendering its decision.
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Pennsylvania Department of Corrections Administrative Directive (“DC-ADM”) |
801 governs the administrative review process for prison misconduct proceedings. After
an inmate has been found guilty of a misconduct charge, he may file a written appeal to
tﬁe institution’s Program Review Committee (“PRC”) for an initial review. DC-ADM,
801, Section VI (D)(1). If dissatisfied with the PRC’s decision, the inmate may pursue a
sei:cond-level of appeelll to the Superintendent. 1d., Section VI (I}(2). A final appeal may
then be taken to thé Chit;f Hearing Examiner. Id., Section VI (I)(3). At the conclusion of
the administrative review process, the inmate is notified of the Hearing Examiner’s final
decision. |

Similarly, DC—ADM 804 provides for admini‘strative review of institutional
gnevances Inmates must first submit a written grievance to the institution’s Grievance
Coordinator. DC-ADM 804, Section VI (A). An inmate wishing to appeal the result of
this initial review must file a written appeal to the prison superintendent; thereafter, a
final appeal may be presented to the Chief Hearing Examiner. Id., Sections V1 (C), (D).
; Our review. of the record confirms that Fortune has nét fully exhausted the -
édministrative reniedieg available for the challenge to his misconduct proceedings. Not
only is this undisputed, but DOC has provided an affidavit confirming Fortune’s failure to
file a final appeal to the Chief Hearing Examiner, as required by the prov1s1ons of

DC-ADM 801. Further, with one exception, the record indicates that Fortune d1d not

“fully exhaust his remedies as related to his claims arising from alleged incidents of




1

property confiscation. There is no evidence that he ever initiated the administrative
review process for the February 1999 incident charged in his complaint, and the record
r:aﬂects that he only partially exhausted the process for the claims stemming from the
aileged December 28, 1999 incident.

We also agree with the District Court that the one fully exhausted claim is dévoid
c;f merit. According toj the record of the administrative review process, as well as the
ilnstitutional rules govérning custody, inmates are entitled to keep a limited amount of
legal material inside their cells. Because Fortune’s legal materials in his cell were .
determined to be e'xceséive, some property was removed on December 3, 1999 and placed
in his stored property. That property was less readily available, but not inz;cccssiblc: thus.
on this record, the rcmpval does not suggest that Fortune’s constitutional rights were
yiolated.

Accordingly, the‘ judgment of the District Court, entered October 31, will be

summarily affirmed.
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