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THE COURT OF COMMON PLEAS OF SCHUYLKILL COUNTY
CIVIL DIVISION :
CLARK A. WEBER, . No. S-2457-2012 |
Plaintiff :
v, ; [
OFFICER WHITKO 5 |
JOHN/JANE DOE et. al., : |
Defendants 1 -
: ! &
ORDER OF COURT __:’ S o
GOODMAN, J, ' | 5 =2
AND NOW, this day of March, 3013, upon consideration of the P aiétiffgg:ﬁ%
! 258
Motion to Proceed in Forma Pauperis, it is hereby ORDERED that the said Moézm is :—3 ”'fg
T ~
o X .
DENIED and the action is DISMISSED WITH PREJUDICE. = 7
BY THE COURT: '
Wﬂm .
1 On or about November 15, 2012, the Plajntiff fifed a writ of summeons, request for pre-complain idis\:mfery and petition

to proveed in forma pavperis. On or about Decerber 4, 2012, shis Court entered an Order 1) denying the Rlaintif's request for
pre-complaint discovery and 2) denying the request to proceed in forma pauperls ns promature ps the Pluintiff had aot yet fileda
camplaint, The Order noted that the Plaintiff hag 90 days to file the compluint fom the date he filed the otiginal petition. On
February 25, 2013, the Plaintif filed s Petition for Rule to Show Cause/Stay Proveedings tsquesting that 1is Court sllow him the
opportunily o file the attached complaint although it is not timely, This Cowrt has now had the opportialty to review the
proposed commplainl, together with the petition (o proceed in forma pauperis and is prepared to make a decision,

42 Pa.C.8.A, § 6602 provides; “(c) Dismissal of litigation.~-Notwithstanding any fHling fee which has been paid, the
court shatl dismiss prison conditions litigation at any time, including prior to service on the defendart, if the court determines any
of the following: ... (ili) {2) The prison conditions Hiigation is fiivolous or malicious or fails to swte a olaim wpor which relief
may be granted or the defendant is entitled 1o assert a valid affirmative defense, including immunity, which, [f assarted, would
preciude the relief” |

The Plaintiff is currently incarcernted in SCI-Forest. He is seeking compensatory and declaratory relief for claiths thaf
arose in September 2012 when he was incarcerated ut SCI-Frackvills, He ulleges that the Defendant magsaged his buttocks for
five minutes. He alleges that, aficr he complained of the lucident, he was placed in psychiatric obssrvation. where he suffered
cruei punishments, including the fotlowing! ({) No showers, hygiene products or elean undergarments: (i;) No running water to
drink, wash in or flush toilet with; (fil) Only fod breakfast and one oup of water per duy; (Iv) Contiiuous cotd alr blowlng in cell;
(v.} Constant illuminatien from powerful llghts; (vi) Feces cn walls and fray slot for food. The Plaintitl is secking declaralory
relief thet the act of Officer Whitko In massaging his byttocks for five minutes was the tort and crime of i\ssault and battery and
that the acts/omissions of the defendant violated his rights. He s further seeling compensatory relief for the physical and
emotional damage from the unwanted sexugi contact and for the loss of life/mental and emotional distress resulting from
prolonged conflhetnent, i

Flrst, we note that this action is eivi! in nature and to Plaintiff requests & declaration (hat the Defendmt commmitted 5
Cl’iﬂ'llc of assault and battery, This Court does nut have jurisdiction to make & deciaration as to whether the Defendant commitied
A ¢rime, H

Furthermore, this Court cannot issue declaratory reflef utless there s an actual cass or controversy, At this stage, this
Court finds thet the other issues complained of are adminisirative in pature and the Plaintiff wad required to exhaust
udministretivs remedies, While the Plaintiff alleges that he exhausted administralive remedies, he gives o specific reference to
the prison grievance system or appeals, The PINUE i required in Pennsylvania 1o demonstrate exhangtion of administrative
remedics in the coruplaint snd failarc to exhayst administrative temedies is an effirmative defense which fwould preeinde relief,
Watsor v, Pennsylyania Dept. of Corvections, 990 A.Zd 164 (Pa, Corvmw. 2010). As the Plaintiff|has not demonstrated
exhnustion of administrative remedles, this Court dismisses this action pursuaat to 42 Pa.C.5.A., § 6662 (&)




