Case 3:05-cv-01446-TIV Document 31 Filed 01/26/06 Page 1 of 12

UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

CLARENCE PHIPPEN, : CIVIL NO: 3:CVv-05-1446
Plaintiff
(Chief Judge Vanaskie)
V.
(Magistrate Judge Smyser)
SCI-WAYMART, JOE NISH,
and DONALD JONES,
Defendants

REPORT AND RECOMMENDATION

On July 19, 2005, the plaintiff, a prisoner proceeding pro
se, commenced this 42 U.S.C. § 1983 action by filing a

complaint.

By an Order dated July 26, 2005, we reviewed the complaint
pursuant to 28 U.S.C. § 1915A and determined that the complaint
failed to state a claim upon which relief may be granted. The
plaintiff was granted leave to file an amended complaint on or

before August 25, 2005.

On August 23, 2005, the plaintiff filed an amended
complaint. By an Order dated September 9, 2005, the Clerk of
Court was directed to serve the plaintiff’s amended complaint

on the defendants 1n accordance with Fed.R.Civ.P. 4.
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The amended complaint names as defendants the State
Correctional Institution at Waymart (SCI-Waymart); Joe Nish,
the Superintendent at SCI-Waymart; and Donald Jones, a hearing
examiner at SCI-Waymart. We construe the amended complaint as
attempting to state four claims: 1) that the plaintiff was
denied due process when he was placed in disciplinary
confinement: 2) that the plaintiff was retaliated against for
pursuing legal relief; 3) that the plaintiff was denied access
to the courts; and 4) that the plaintiff’s Fifth Amendment
right against self-incrimination was violated when he was
questioned in connection with disciplinary infractions without

first being given Miranda warnings.

On October 14, 2005, the defendants filed a motion to
dismiss the amended complaint and a brief in support of that
motion. The plaintiff was granted an extension of time until
November 21, 2005, to file a brief in opposition to the
defendants’ motion to dismiss. On October 31, 2005, the
plaintiff filed a document which contained both a second
amended complaint and a response to the defendants’ motion to
dismiss. The second amended complaint is identical to the
amended complaint except that the plaintiff added paragraph

numbers to the paragraphs of his amended complaint in apparent
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response to the argument made by the defendants that it would
be impossible for them to answer the amended complaint because
the allegations in the amended complaint are not set forth in

numbered paragraphs.

On November 10, 2005, defendants filed a motion to strike
the second amended complaint and a brief in support of that
motion. The defendants contend that the second amended
complaint should be stricken from the record since the
plaintiff did not seek leave to amend his complaint a second

time.

On November 25, 2005, the plaintiff filed a brief in
opposition to the defendants’ motion to dismiss the amended
complaint. On December 1, 2005, the plaintiff filed a brief

in opposition to the defendants’ motion to strike.

By a separate order filed this date, we address the
defendants’ motion to strike the second amended complaint as
well as a number of motions filed by the plaintiff. In this
Report and Recommendation we address the defendants’ motion to

dismiss the amended complaint.
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A motion to dismiss pursuant to Rule 12 (b) (6) challenges
the legal sufficiency of the plaintiff's complaint; the court
must decide whether, even if the plaintiff were able to prove
all of his allegations, he would be unable to prevail.
Mortensen v. First Fed. Sav. & Loan Ass'n, 549 F.2d 884, 891
(3d Cir. 1977). 1In connection with a Rule 12(b) (6) motion to
dismiss for failure to state a claim upon which relief can be
granted, the burden is on the moving party to show that there
is no actionable claim. Johnsrud v. Carter, 620 F.2d 29, 33
(3d Cir. 1980). When deciding a motion to dismiss, the court
must accept all material allegations of the complaint as true
and draw all inferences in the light most favorable to the
plaintiff. Pennsylvania House, Inc. v. Barrett, 760 F. Supp.
439, 449 (M.D. Pa. 1991). However, "conclusory allegations of
law, unsupported conclusions and unwarranted inferences need
not be accepted as true." Id. at 449-50. A complaint should
not be dismissed for failure to state a claim upon which relief
can be granted unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claim
which would entitle him to relief. Conley v. Gibson, 355 U.S.
41, 44-46 (1957); Ransom v. Marrazzo, 848 F.2d 398, 401 (3d

Cir. 1988).
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The plaintiff claims that he was denied due process in
connection with disciplinary proceedings against him. More
specifically, the plaintiff alleges that defendant Jones denied
him the opportunity to call witnesses at his disciplinary
hearings and that defendant Jones was biased. The plaintiff
also alleges that defendant Nish denied him due process by

upholding the disciplinary sanctions imposed on him.

The defendants contend that the plaintiff’s due process
claims should be dismissed because the documents that the
plaintiff attached to his amended complaint demonstrate that he
was provided with due process. The documents attached to the
amended complaint do not necessarily establish that the
plaintiff was provided due process in connection with his
disciplinary hearings. Thus, we do not recommend that the
plaintiff’s due process claims be dismissed on the basis argued
by the defendants. We nevertheless recommend that the
plaintiff’s due process claims be dismissed pursuant to 28
U.S.C. § 1915A because the plaintiff has failed to state a

viable due process claim.
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A\Y

[D]ue process rights are triggered by deprivation of a
legally cognizable liberty interest.” Mitchell v. Horn, 318
F.3d 523, 531 (3d Cir. 2003). “For a prisoner, such a
deprivation occurs when the prison ‘imposes atypical and
significant hardship on the inmate in relation to the ordinary
incidents of prison life.’” Id. (quoting Sandin v. Conner, 515
U.S. 472, 484 (1995)). “Lesser restraints on a prisoner’s
freedom are deemed to fall ‘within the expected perimeters of
the sentence imposed by a court of law.’” Id. If a prisoner
does not have a protected liberty interest in remaining free of
disciplinary custody, then the state owes him no process before

placing in him in disciplinary confinement. Id.

The United States Court of Appeals for the Third Circuit
has held that seven months in disciplinary confinement without
more does not manifest the deprivation of a liberty interest
protected by the due process clause. Smith v. Mensinger, 293
F.3d 641 (3d Cir. 2002). A due process claim upon which
relief may be granted will be stated only if the conditions
under which the plaintiff was placed were more severe than
typical disciplinary confinement and amounted to an atypical
and significant hardship on him in relation to the ordinary

incidents of prison life.
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In the instant case, the plaintiff alleges that he was
sanctioned to 90 days disciplinary confinement on three
separate occasions. The plaintiff has not alleged that the
discipline imposed on him imposed an atypical and significant
hardship on him in relation to the ordinary incidents of prison
life and he has not alleged any facts from which it could
reasonably be inferred that the discipline imposed an atypical
and significant hardship on him in relation to the ordinary
incidents of prison life. Accordingly, the plaintiff had no
due process right in connection with the disciplinary hearings
and the plaintiff has failed to state a due process claim upon

which relief may be granted.

The defendants contend that the plaintiff has failed to

state a retaliation claim. We agree.

Retaliation for the exercise of First Amendment rights is
a constitutional violation. Mount Healthy City Board of
Education v. Doyle, 429 U.S. 274 (1977); White v. Napoleon, 897
F.2d 103, 111-12 (3d Cir. 1990) (“Retaliation for the exercise
of constitutionally protected rights is itself a wviolation of
rights secured by the Constitution actionable under section

1983.7).
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“As a threshold matter, a prisoner-plaintiff in a
retaliation case must prove that the conduct which led to the
alleged retaliation was constitutionally protected.” Rauser v.
Horn, 241 F.3d 330, 333 (3rd Cir. 2001). Next, a prisoner-
plaintiff must show that he suffered some “adverse action” at

the hand of prison officials. Id. “[A] prisoner-plaintiff
satisfies this requirement by demonstrating that the action
‘was sufficient to deter a person of ordinary firmness from
exercising his [constitutional] rights.’” Id. (quoting Allah v.

Seiverling, 229 F.3d 220, 225 (3d Cir. 2000)).

“Once these two threshold criteria are met, there remains
the question of how a prisoner-plaintiff must go about proving
a causal link between the exercise of his constitutional rights
and the adverse action taken against him.” Id. “In a First
Amendment retaliation case, the plaintiff has the initial
burden of showing that his constitutionally protected conduct
was a “substantial” or “motivating factor” in the relevant

7

decision.” Suppan v. Dadonna, 203 F.3d 228, 235 (3d Cir. 2000);
Rauser, supra, 241 F.3d at 333-34. “Once the plaintiff carries
this burden, the burden shifts to the defendant to show ‘by a

preponderance of the evidence that it would have reached the

same decision even in the absence of the protected conduct.’”
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Suppan, supra, 203 F.3d at 235 (quoting Mount Healthy, supra,
429 U.S. at 287); Rauser, supra, 241 F.3d at 333-34. Prison

officials may prevail by proving that they would have made the
same decision absent the protected conduct for reasons
reasonably related to a legitimate penological interest.

Rauser, supra, 241 F.3d at 334.

The plaintiff alleges that he was issued misconducts in
retaliation for pursuing legal actions. However, the plaintiff
has not alleged that either defendant Nish or defendant Jones

was personally involved in issuing the misconducts against him.

“Liability may not be imposed under § 1983 on the
principle of respondeat superior.” Hetzel v. Swartz, 909
F.Supp. 261, 264 (M.D. Pa. 1995). Liability under 42 U.S.C.

§$ 1983 may only be based upon a defendant's personal
involvement in conduct amounting to a constitutional violation.
Hampton v. Holmesburg Prison Officials, 546 F.2d 1077, 1082 (3d
Cir. 1976). A 42 U.S.C. § 1983 action against supervisory
officials requires allegations that the defendants actually
participated in or had actual knowledge of and acquiesced in
the events forming the basis of the claims. Egan v. Concini,

585 F. Supp. 801, 804 (M.D. Pa. 1984).
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Although the plaintiff alleges that the defendants were
personally involved in allegedly denying him due process, the
plaintiff has not alleged personal involvement by either
defendant Jones or defendant Nish in the allegedly retaliatory
issuance of the misconducts against him. Accordingly, it will
be recommended that the plaintiff’s retaliation claims be

dismissed.

The plaintiff also claims that he was denied access to the
courts. Again, however, the plaintiff has not alleged that
defendants Nish or Jones were personally involved in the
actions that purportedly denied him access to the courts.
Accordingly, it will be recommended that the plaintiff’s access

to the courts claim be dismissed pursuant to 28 U.S.C. § 1915A.

The plaintiff claims that his Fifth Amendment right
against self-incrimination was violated when he was gquestioned
in connection with disciplinary infractions without first being
given Miranda warnings. However, since the plaintiff has not
alleged that any statements he made were used against him in a
criminal trial he can not state a claim based on the lack of
Miranda warnings. Renda v. King, 347 F.3d 550, 552 (3d Cir.

2003) (holding that a plaintiff may not base a § 1983 claim on

10
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the mere fact that police questioned her in custody without
providing Miranda warnings when there is no claim that the

plaintiff’s answers were used against her at trial).

The plaintiff also lists SCI-Waymart as a defendant in the
caption of his amended complaint. A prison is not a person
under 42 U.S.C. § 1983. Sponsler v. Berks County Prison, No.
CIV. A. 95-1136, 1995 WL 92370, at *1 (E.D. Pa. Feb. 28, 1995).
Accordingly, the plaintiff fails to state a viable § 1983 claim
against SCI-Waymart, and it will be recommended that the
complaint be dismissed as to SCI-Waymart pursuant to 28 U.S.C.

§ 1915A.

Based on the foregoing, it is recommended that the
defendants’ motion (doc. 13) to dismiss the amended complaint
be granted. It is recommended that the motion to dismiss the
plaintiff’s retaliation claim be granted. It is recommended
that the defendants’ motion to dismiss the plaintiff’s due
process claims be denied. However, it is recommended that the
plaintiff’s due process claims be dismissed pursuant to 28
U.S.C. § 1915A. It is also recommended that the claims against
SCI-Waymart, the plaintiff access to the courts claims, and the

plaintiff’s Miranda claim be dismissed pursuant to 28 U.S.C. §

11
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1915A. Finally, it is recommended that the case file be

closed.

/s/ J. Andrew Smyser

J. Andrew Smyser
Magistrate Judge

Dated: January 25, 2006.

12
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UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

CLARENCE PHIPPEN, : CIVIL NO: 3:CVv-05-1446
Plaintiff
(Chief Judge Vanaskie)
V.
(Magistrate Judge Smyser)
SCI-WAYMART, JOE NISH,
and DONALD JONES,
Defendants

NOTICE

Any party may obtain a review of the Report and Recommen-
dation pursuant to Rule 72.3 of the Rules of Court, M.D.Pa.,
which provides:

Any party may object to a magistrate judge's proposed
findings, recommendations or report addressing a motion or
matter described in 28 U.S.C. § 636(b) (1) (B) or making a
recommendation for the disposition of a prisoner case or a
habeas corpus petition within ten (10) days after being served
with a copy thereof. Such party shall file with the clerk of
court, and serve on the magistrate judge and all parties,
written objections which shall specifically identify the
portions of the proposed findings, recommendations or report
to which objection is made and the basis for such objections.
The briefing requirements set forth in Local Rule 72.2 shall
apply. A judge shall make a de novo determination of those
portions of the report or specified proposed findings or
recommendations to which objection is made and may accept,
reject, or modify, in whole or in part, the findings or recom-
mendations made by the magistrate judge. The judge, however,
need conduct a new hearing only in his or her discretion or
where required by law, and may consider the record developed
before the magistrate judge, making his or her own determina-
tion on the basis of that record. The judge may also receive
further evidence, recall witnesses or recommit the matter to
the magistrate judge with instructions.
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