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Hilton Mincy (Appellant) appeals from an order of the Court of

Common Pleas of Schuylkill County (the trial court), which sustained the

preliminary objections of Lieutenant M.J. Steinbauger, Sergeant T.R. Biscoe,

Captain Edward Geroski, Edward Klem and Sharon M. Burkes (collectively

referred to as Appellees) and dismissed Appellant’s complaint. We now affirm.

Appellant, an inmate who is currently incarcerated at the State

Correctional Institution at Albion (SCI-Albion), was formerly incarcerated at the

State Correctional Institution at Mahanoy (SCI-Mahanoy). Appellees are

employees of the Pennsylvania Department of Corrections (the Department) and

are employed at SCI-Mahanoy or at the Department’s central office in Camp Hill,

Pennsylvania.



Appellant initiated the subject civil action against Appellees by filing
a complaint with the trial court. In the complaint, Appellant attempts to assert civil
rights violations based on retaliatory actions and violations of his Constitutional
rights. Appellant alleges that he was retaliated against after he had filed a prior
civil action in the United States District Court for the Middle District of
Pennsylvania and filed an inmate grievance concerning being denied use of the
exercise yard during cold temperatures. Appellant alleges that shortly after he filed
the inmate grievance, Lieutenant Steinbauer ordered him, along with other inmates,
to shovel snow in the exercise yard during cold temperatures. According to
Appellant’s  complaint, Lieutenant Steinbauer stated that because
Appellant was receiving prison compensation in the form of “idle pay,” he was
required to shovel or he would lose the idle pay as a result of a misconduct report.

Appellant alleges that when he objected to the order because he did
not receive idle pay, Lieutenant Steinbauer said he would look into whether
Appellant received idle pay. Lieutenant Steinbauer then asked him if he was going
to shovel or receive a misconduct report. Appellant alleges that he complied and
shoveled for over one hour before he decided to stop shoveling and return to his
cell. He did not receive a misconduct report in connection with this incident.

Appellant alleges that he subsequently filed a grievance concerning
the shoveling incident, which grievance was denied by Captain Geroski. The
denial was upheld by Superintendent Klem and Grievance Officer Burkes.
Appellant then filed the subject complaint accusing Appellees of retaliation,
deliberate indifference and denial of equal protection as a result of the shoveling
incident. Appellees responded by filing preliminary objections in the nature of a

demurrer.



By order dated April 27, 2007, the trial court dismissed Appellant’s
complaint for failure to state a cause of action. Thereafter, the trial court issued an
opinion and order pursuant to Pennsylvania Rule of Appellate Procedure 1925.
Appellant then appealed the matter to this Court.

On appeal,! Appellant argues that the trial court erred when it
concluded that Appellees’ actions did not constitute a basis for a retaliation claim
or other cause of action? While Appellees concede that the filing of inmate

grievances can constitute a protected activity for purposes of a retaliation claim,

! This Court’s standard of review of an order sustaining preliminary objections in the

nature of a demurrer is whether there has been an error of law or an abuse of discretion. Doe v.
Township of Robinson, 637 A.2d 764 (Pa. Cmwlth. 1994). In ruling on preliminary objections
in the nature of a demurrer, this Court must accept as true all well-pleaded facts and all
inferences reasonably deducible therefrom. Stone and Edwards Insurance Agency. Inc., v.
Department of Insurance, 616 A.2d 1060 (Pa. Cmwlth. 1992). “However, we need not accept as
true conclusions of law, unwarranted inferences from facts, argumentative allegations or
expressions of opinion.” Myers v. Ridge, 712 A.2d 791, 794 (Pa. Cmwlth. 1998), petition for
-allowance of appeal denied, 560 Pa. 677, 742 A.2d 173 (1999). The question presented by a
demurrer is whether, in the facts averred, the law says with certainty that no recovery is possible.
Jackson v. Garland, 622 A.2d 969 (Pa. Super. 1993). A demurrer will not be sustained unless the
court finds that on the face of a complaint the law will not allow recovery, and all doubts must be
resolved against sustaining the demurrer. Cohen v. City of Philadelphia, 806 A.2d 905 (Pa.

Cmwlth. 2002), affirmed, 576 Pa. 612, 840 A.2d 988 (2003).

? In setting forth the issues on appeal, Appellant reiterates the issues that he identified in
his concise statement of matter complained of that he filed with the trial court, which included
the following: (1) the trial court erred in determining that Appellant’s complaint was based
solely on his being retaliated against for filing a civil suit; (2) the trial court erred as Appellant
had been ordered to shovel snow with other inmates who were paid, while he was not paid; and
(3) the trial court erred in interpreting the allegations and claims of Appellant’s complaint. We
have reviewed the trial court’s opinion, and we must conclude that the trial court was fully aware
of the facts alleged and claims asserted by Appellant and that the trial court took them into
consideration when deciding the matter. We cannot conclude that the trial court misinterpreted
the complaint or failed to understand the claims advanced by Appellant.




they dispute that Appellant alleged facts sufficient to meet the second and third
elements of a valid retaliation claim.

In order for an inmate to prevail on a claim for retaliation against
prison officials, he must establish that: (1) he was engaged in a constitutionally
protected activity; (2) that he was subjected to adverse actions by the prison
officials; and (3) that the protected activity was a substantial or motivating factor in
the state actor’s decision to take the adverse actions. See Mitchell v. Horn, 318
F.3d 523 (3d Cir. 2003); and Rauser v. Horn, 241 F.3d 330 (3d Cir. 2001). Asa

threshold matter, the inmate must show that he engaged in constitutionally

protected conduct which led to the alleged retaliation by prison officials. Id. In
other words, the inmate must show that he suffered some adverse action at the
hands of prison officials in retaliation for engaging in the protected conduct. Id.
An inmate may satisfy the requirement of “adverse action” by demonstrating that
the action taken by officials was sufficient to deter a person of ordinary firmness
from exercising his constitutional rights. Id.

We must conclude that the trial court did not err when it concluded
that the facts as alleged by Appellant cannot support a cause of action for
retaliation. The actions allegedly taken by Appellees are not sufficient to establish
that Appellees’ engaged in “adverse actions” directed against Appellant. The trial

court, in reaching such a conclusion, aptly explained as follows:

[R]egarding the retaliation issue, this court simply did not
find that Appellant’s claim that a direction by prison
authorities to shovel snow on one winter day, to which
direction Appellant had complied for approximately one
hour, was sufficient to support an action in retaliation.
Significantly, Appellant claimed he had been directed to
shovel snow with other inmates, that he had complied




with the direction for about one hour and then quit, with
no repercussions to follow.

* %k 3k

It was apparent from the allegations in Appellant’s
complaint and his other filings that he has filed numerous
lawsuits and many grievances while incarcerated, the
merits of which are unknown. Although the burden of
establishing that a complaint fails to set forth a cause of
action and that allowing an amended pleading would not
resolve the defect is somewhat weighty, dismissal herein
was found fair and properly based on the law. A
retaliation complaint based on alleged de minimis,
insignificant retaliatory action does not establish a
constitutional claim or cause of action. Rather,
retaliation claims exist to assure that prisoners are not
impacted or discouraged from exercising their
constitutional rights. However, such claims are only
supportable if the complained of retaliatory acts are
capable of deterring a person of ‘ordinary firmness’ from
exercising his rights. Courts cannot and should not be
involved in litigating every insignificant complaint about
correctional officers and personnel lodged by unhappy
prisoners where there is no danger that a constitutional
violation has occurred. ... Such was found to be the
case with Appellant’s retaliation allegation. As
Appellant’s other complaints, referable to the failure of
Appellees to rule favorably on his grievance pertaining to
the snow shoveling direction, were found not sufficient to
support any cause of action, particularly, as they were, in
essence, based on the retaliation claim, his case was
dismissed.

(Trial court opinion at 3-4, attached to the briefs of both Appellant and Appellee)
(footnote omitted). The trial court further explained that the claim that the other




prisoners who shoveled snow allegedly were entitled to idle pay had no impact on
its determination in view of the de minimis nature of the alleged retaliatory action.?
Accordingly, we must affirm the order of the trial court, sustaining

Appellees’ preliminary objections and dismissing Appellant’s complaint.

JOSEPH F. McCLOSKEY, Senior Judge

3 Appellant’s complaint also attempts to set forth causes of action for violations of his
Constitutional rights under the First Amendment (free speech), Eighth Amendment (cruel and
unusual punishment) and Fourteenth Amendment (equal protection). These causes of action are
based upon the retaliation claim, which this Court has dismissed. We also note that with regard
to Appellant’s claim under the Eighth Amendment, under the circumstances alleged by
Appellant in this case, shoveling snow for one hour does not constitute cruel and unusual
punishment. Also, with regard to Appellant’s claim under the Fourteenth Amendment,
Appellant has not established disparate treatment as other inmates were shoveling under the
same conditions.



IN THE COMMONWEALTH COURT OF PENNSYLVANIA

Hilton Karriem Mincy,
Appellant

V. : No. 962 C.D. 2007

Lt. M J Steinbauer,

Sgt. T R Biscoe, Capt Edward
Geroski, Edward Klem, and
Sharon M Burks

ORDER

AND NOW, this 29" day of October, 2007, the order of the Court of
Common Pleas of Schuylkill County is hereby affirmed.

JOSEPH F. McCLOSKEY, Senior Judge




