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                     Plaintiff - Appellant  

Dennis McKeithan  
[NTC Pro Se]  
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DONALD JONES 
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Strawberry Square  
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SWICKLECK, SCI Dallas 
                     Defendant - Appellee  

J. Bart DeLone, Esq.  
Direct: 717-783-3226  
[COR NTC State Government]  
(see above)  
 
Gregory R. Neuhauser, Esq.  
Direct: 717-787-8106  
[COR NTC State Government]  
(see above)  
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                     Defendant - Appellee  

J. Bart DeLone, Esq.  
Direct: 717-783-3226  
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                     Defendant - Appellee  

J. Bart DeLone, Esq.  
Direct: 717-783-3226  
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Gregory R. Neuhauser, Esq.  
Direct: 717-787-8106  
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THOMAS LAVAN, SCI Dallas 
                     Defendant - Appellee  

J. Bart DeLone, Esq.  
Direct: 717-783-3226  
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(see above)  
 
Gregory R. Neuhauser, Esq.  
Direct: 717-787-8106  
[COR NTC State Government]  
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WOMELSDOLF, SCI Dallas 
                     Defendant - Appellee  

J. Bart DeLone, Esq.  
Direct: 717-783-3226  
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Gregory R. Neuhauser, Esq.  
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[COR NTC State Government]  
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THOMAS YAKIEL 
                     Defendant - Appellee  

J. Bart DeLone, Esq.  
Direct: 717-783-3226  
[COR NTC State Government]  
(see above)  
 
Gregory R. Neuhauser, Esq.  
Direct: 717-787-8106  
[COR NTC State Government]  
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ROBERT BITNER 
                     Defendant - Appellee  

J. Bart DeLone, Esq.  
Direct: 717-783-3226  
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Direct: 717-787-8106  
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DENNIS MCKEITHAN, 
 
               Appellant 
 
 
   v. 
 
HEARING EXAMINER DONALD JONES, SCI DALLAS; 
SGT. SWICKLECK, SCI Dallas; COI OLSYZK, SCI 
Dallas; MAJOR MCGRADY, SCI Dallas; T. LAVAN, 
SCI Dallas; COI WOMELSDOLF, SCI Dallas; 
MR. YAKIEL; MR. BITNER 
 

04/25/2005 
    

CIVIL CASE DOCKETED. Notice filed by Dennis McKeithan. (SMA) 

04/25/2005 
    

RECORD available on District Court CM/ECF. (SMA) 

04/29/2005 
    

LEGAL DIVISION LETTER SENT advising appeal has been listed for 
possible dismissal due to jurisdictional defect. (DMG) 

05/06/2005 
    

RESPONSE to Legal Division letter for possible dismissal due to 
jurisdictional defect on behalf of Donald Jones, et al, with service, filed. 
(CH) 



05/06/2005 
    

FOLLOW UP LETTER to R. Douglas Sherman, Jason C. Giurintano 
requesting the following documents: **Appearance Form (CH) 

05/09/2005 
    

APPEARANCE from Attorney R. Douglas Sherman on behalf of Appellees, 
filed. (CH) 

05/13/2005 
    

IN FORMA PAUPERIS PRISONER AUTHORIZATION, filed. (CH) 

05/13/2005 
    

NOTICE OF DISCREPANCIES by Appellant Concerning Three Strikes, 
filed. Clerk's Office made service on 6/15/05. (CH) 

05/31/2005 
    

MOTION by Appellant to extend time to file response, filed. Clerk's Office 
made service on 6/1/05. (CH) 

06/02/2005 
    

ORDER (Clerk) granting motion by Appellant construed as leave to file 
response to Clerk's Letter dated April 29, 2005 out of time, with filing as of 
the date of this order. It is noted that Appellant has failed to serve opposing 
counsel with a copy of this otion which is a violation of Rule 25(b), F.R.A.P. 
In this instance only, the Clerk has served opposing counsel with a copy of 
this motion. Appellant is directed to comply with the service requirements 
for all future filings, filed. (CH) 

06/02/2005 
    

RESPONSE to Legal Division letter for possible dismissal due to 
jurisdictional defect on behalf of Appellant, filed. Certificate of Service 
dated 5/28/05. See Clerk's Order dated 6/2/05. (CH) 

06/15/2005 
    

ORDER (Clerk) considering the Notice of Discrepancies Concerning Three 
Strikes. The Clerk can find no discrepancy concerning whether appellant is 
subject to the "three strike" provisions of 28 U.S.C. Section 1915(g). 
Appellant has had at least three prior cases dismissed as frivolous, 
maliciuous or for failure to state a cause of action. See e.g. McKeithan v. 
Libhat, 3rd Cir. No. 94-7212; McKeithan v. Beard, 3rd Cir. No. 94-7301; 
and McKeithan v. Beard, M.D. Pa. Civ. No. 93-cv-01569. Keener v. Pa. Bd 
of Probabation and Parole, 128 F.3d 143 (3d Cir. 1997). The appeal will be 
dismissed without prior notice pursuant to Third Circuit Local Appellate 
Rules 3.3 and Misc. 107.1 unless appellant within eleven (11) days of the 
date of this letter has filed and served a motion for leave to proceed in 
forma pauperis with the required attachments as well as a motion 
demonstrating that the appeal concerns a metter placing the appellant in 
imminent danger of serious physical injury. A response to the jurisdictional 
issue may be filed and served within eleven (11) days of the date of this 
order, filed. (CH) 

06/23/2005 
    

MOTION by Appellant to proceed in forma pauperis, together with Affidivat 
in support of motion, filed. Answer due 7/5/05. Certificate of Service dated 
6/21/05. (CH) 

06/23/2005 
    

IN FORMA PAUPERIS PRISONER ADDENDUM, filed. (CH) 

06/23/2005 
    

PRISONER ACCOUNT STATEMENT, filed. (CH) 

06/23/2005 
    

MOTION by Appellant demonstrating imminent danger, filed. Answer due 
7/5/05. Certificate of Service dated 6/21/05. (CH) 

06/23/2005 
    

MOTION by Appellant for Reconsideratino of Clerk's order dated 6/15/05, 
or in the alternative, Request for time to file and attorney, or assistance in 
paying filing fee, treated as Motion for appointment of counsel, filed. 



Answer due 7/5/05. Certificate of Service dated 6/21/05. (CH) 

06/29/2005 
    

RESPONSE by Appellees to Appellant's Motions for Imminent Danger and 
Motion for Reconsideration, filed. Certificate of Service dated 6/28/05. (CH)

07/11/2005 
    

REPLY by Appellant to Appellee's Response in Opposition to Appellant's 
Motion Demonstrating Imminent Danger of Serious Physical Injury and 
Appellant's Motion for Reconsideration of the Clerk's Order dated June 15, 
2005, filed. Certificate of service dated 7/6/05. (CH) 

07/20/2005 
    

ORDER (Clerk) referring Motions by Appellant for Leave to Proceed In 
Forma Pauperis, Motion Demonstrating Imminent Danger of Serious 
Physical Injuty and Motion for Reconsideration of the Clerk's Order dated 
6/215/05 and the Response by Appellee and the Reply by Appellant to the 
same panel of this Court that will make the determination as to whether 
this appeal should be dismissed for lack of jurisdiction. If the Court grants 
in forma pauperis status, a determination pursuant to 28 U.S.C. Section 
1915(e)(2) will be made, as well as any other appropriate action such as 
summary affirmance of the order of the District Court. See Third Circuit 
Internal Operating Procedure 10.6, filed. (CH) 

08/01/2005 
    

Document filed by Appellant in support of Motion to Proceed In Forma 
Pauperis, filed. Certificate of service dated 7/29/05. (CH) 

08/19/2005 
    

ORDER (Scirica, Chief Judge, Weis, Authoring Judge and Garth, Circuit 
Judges) denying motion by Appellant to proceed in forma pauperis. 
Appellant, a Pennsylvania inmate, has had at least three prior civil actions 
or appeals dismissed as frivolous. See McKeithan v. Libhart, C.A. No. 94-
7212 (3d Cir.); McKeithan v. Beard, C.A. No. 94-7301 (3d Cir.); and 
McKeithan v. Beard, M.D. Pa. Civ. No. 93-cv-01569. Appellant's motion, 
challenging the use of pre-PLRA dismissals as strikes is denied. See 
Keener v. Pa. Bd of Probation and Parole, 128 F.3d 143 (3d Cir. 1997) 
(holding that pre-PLRA dismissals for frivolousness count as strikes). 
Although Appellant claims that he is under "imminent danger of serious 
physical injury," his allegations are unrelated to the claims presented in his 
complaint and fail to meet the requirements of 28 U.S.C. Section 1915(g). 
See Abdul-Akbar v. McKelvie, 239 F.3d 307, 312-313 (3d Cir. 2001) (en 
banc). Appellant's request "for extension of time to find counsel or 
assistance to pay filing fee" is denied. Appellant shall pay to the District 
Court the entire filing and docketing fee of $255.00 within 21 days of the 
date of this order. The appeal will be dismissed 21 days after the date of 
this order unless the filing fee is paid on or before that date, filed. HPS-135 
(CH) 

08/19/2005 
    

Certified copy of order to Lower Court. (CH) 

09/16/2005 
    

Notice received from district court that the docketing and filing fees have 
been paid by the appellant on 9/14/05. (CMD) 

04/10/2006 
    

WITHDRAW OF APPEARANCE: attorney R. Douglas Sherman for Robert 
Bitner, Thomas Yakiel, Womelsdolf, Thomas Lavan, James McGrady, 
Olsyzk, Swickleck and Donald Jones withdrawing appearance. (CH) 

04/10/2006 
    

APPEARANCE from Attorney Gregory R. Neuhauser on behalf of 
Appellees, filed. (CH) 

04/21/2006 
    

LEGAL DIVISION LETTER SENT advising it appears it would not be 



appropriate to submit this appeal to the Court for possible dismissal. (MW) 

04/25/2006 
    

BRIEFING NOTICE ISSUED. Appellant's brief and appendix due 6/5/06. 
(CH) 

05/08/2006 
    

MOTION by Appellant for extension of time to file brief and appendix until 
7/5/06, filed. Answer due 5/18/06. Certificate of Service dated 5/3/06. (CH) 

05/15/2006 
    

APPEARANCE from Attorney J. Bart DeLone on behalf of Appellees, filed. 
(CH) 

05/22/2006 
    

MOTION by Appellant for extension of time to file brief and appendix until 
8/8/06, filed. Answer due 6/5/06. Certificate of Service dated 5/19/06. (CH) 

06/01/2006 
    

ORDER (Clerk) granting motion to extend time to file brief and appendix by 
Appellant. Appellant's brief and appendix shall be filed and served on or 
before 7/5/06, filed. (CH) 

06/15/2006 
    

ORDER (Clerk) granting motion by Appellant for extension of time to file 
brief and appendix by Appellant. Appellant's brief and appendix shall be 
filed and served on or before August 8, 2006. In the event that Appellant 
has not been returned to Fayette SCI by August 8, 2006, Appellant may 
request another extension of time at the appropriate time if he is unable to 
file and serve his brief and appendix within the time specified above, filed. 
(CH) 

06/19/2006 
    

MOTION by Appellant for Additional Two Week Extension or 30 Day 
Extension of Time to File Brief and Appendix, Answer due 6/30/06. 
Certificate of Service dated 6/15/06. (CH) 

06/29/2006 
    

ORDER (Clerk) denying motion by Appellant for extension of time to file 
brief and appendix due to transfer to new prison facility and unavailability 
of legal materials as unnecessary. It is noted that Appellant was granted by 
the Clerk's Order dated June 15, 2006 an extension of time until August 8, 
2006 in which to file the brief and appendix. Inasmuch as the Clerk's Order 
dated June 15, 2006 was sent to Appellant's previous mailing address at 
Luzerne County Prison and that pursuant to the Pennsylvania Inmate 
Locator, Appellant has not been returned to Fayette SCI, the Clerk will 
forward the June 15, 2006 Clerk's Order to Appellant at the following 
address: Mr. Dennis McKeithan, Fayette SCI, P. O. Box 9999, LaBelle, PA 
15450, filed. (CH) 

08/02/2006 
    

BRIEF/APPENDIX on behalf of Pro Se Appellant, Copies: 10, Pages: 28, 
delivered by mail, filed. Certificate of service date 7/31/06. (MCW) 

08/18/2006 
    

MOTION by Appellees for extension of time to file brief until 10/5/06, filed. 
Answer due 9/1/06. Certificate of Service dated 8/16/06. (CH) 

08/24/2006 
    

ORDER (Clerk) granting motion for extension of time to file brief by 
Appellees. Appellees' brief shall be filed and served on or before October 
5, 2006, filed. (CH) 

10/05/2006 
    

ELECTRONIC BRIEF on behalf of Appellees, Copies: 1, Pages: 22, 
delivered by mail, filed. Certificate of service date 10/5/06. (LAL) 

10/06/2006 
    

HARD COPY RECEIVED from Appellees submitting 10 ccs of brief with 
Supplemental Appendix attached. (EH) 

10/10/2006 
    

MOTION by Appellees to file supplemental appendix. filed. Answer due 
10/23/06. Certificate of Service dated 10/5/06. (EH) 



10/10/2006 
    

MOTION by Appellant for an extension of time to file response to 
Appellee's brief, filed. Answer due 10/23/06. Certificate of Service dated 
10/7/06. (CMD) 

10/13/2006 
    

ORDER (Clerk) granting motion to file supplemental appendix by 
Appellees with filing as of the date of this Order, filed. (EH) 

10/13/2006 
    

SUPPLEMENTAL APPENDIX on behalf of Appellees, Copies: 4, Volumes: 
1(Attached to brief) Delivered by Mail, filed. Certificate of service date 
10/5/06. (EH) 

10/17/2006 
    

ORDER (Clerk) granting motion by Pro Se Appellant for extension of time 
to file reply brief. Appellant's reply brief shall be filed and served on or 
before November 22, 2006, filed. (CMD) 

10/18/2006 
    

MOTION by Appellant Dennis McKeithan For Emergency Court Order 
Directing Officials at Luzerne County Jail to Stop Obstructing Appellant's 
Access to Law Library, filed. Answer due 10/30/06. Certificate of Service 
dated 10/16/06. (CH) 

11/24/2006 
    

Motion by Appellant for Oral Argument Pursuant to Rule 34 Fed. R. App., 
filed. SEND TO MERITS PANEL (CH) 

11/24/2006 
    

CERTIFICATION OF SERVICE for Reply Brief from Pro Se Appellant , 
filed. (LAL) 

11/27/2006 
    

REPLY BRIEF on behalf of Pro Se Appellant Dennis McKeithan, Copies: 
4. Delivered by mail, filed. Certificate of service date 11/30/06. (Service 
made by the Office of the Clerk) (LAL) 

12/13/2006 
    

CALENDARED for Tuesday, December 26, 2006. (MAC) 

12/26/2006 
    

SUBMITTED (Pro Se) Tuesday, December 26, 2006 Coram: Sloviter, 
McKee and Ambro, Circuit Judges. (MAC) 

01/08/2007 
    

NOT PRECEDENTIAL PER CURIAM OPINION (Sloviter, McKee and 
Ambro, Circuit Judges), Denying McKeithan's motion for an emergency 
court order, filed on October 18, 2006. filed. Total Pages: 4. (CH) 

01/08/2007 
    

JUDGMENT, affirming. Costs taxed against appellant. All in accordance 
with opinion of the Court, filed. (CH) 

01/22/2007 
    

PETITION by Appellant for rehearing en banc, filed. Certificate of service 
dated 1/19/07. (CH) 

02/09/2007 
    

ORDER (Scirica, Chief Judge, Sloviter, Authoring Judge, McKee, Barry, 
Ambro, Fuentes, Smith, Chagares and Jordan, Circuit Judges) denying 
Appellant's petition for en banc rehearing, filed. (CMD) 

02/20/2007 
    

MANDATE ISSUED, filed. (CH) 

 

 


