
IN THE UNITED STkTES DISTRICT COURT 
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA 

Plaintiff 

vs . : 3: 91-1371 

JOSEPH D. L E W ,  ET AL. . 
Defendants 

Judge that we grant Plaintifffs request to proceed in'.forma 

pauperis and thereafter dismiss this.case. The Plaintiff .. . .  responded . .  

to said Report and Recommendation by filing ' objections dn November 

5, 1991. After reviewing the matter 'llde novofl, we shall adopt the 

Report and Recommendatibn, thereby granting Plaintiff's request to 

proceed in forma pauperis and dismissing this .case. 

BACKGROUND 
, . - 

Plaintiff, an inmate at the State Correctional Institution., 

~untingdon, Pa., filed this civil rights action on October 25, 

1991, pursuant to '42 U.S. C:, 5 1983. Plaintiff csntends. that the 
. ,  , 

Defendants violated his constitutional rights by intentionally 

depriving Plaintiff of his personal property, to wit: twenty (20) 

A 

copies of Watchtower Maaazine and personal mail. 

On June 20, 1991, plaintiff was placed on pre-hearing 

MEMORANDUM AND ORDER 

Before the Court is the Report and Recommendation of United 

States Magistrate Judge Raymond 5. Durkin on the above-captioned 

civil rights action. It is the recommendation of the Magistrate 

confinement status and was removed from the general population and 

placed in D-Annex Restricted Hausing Unit. Plaintiff claims that 



a t  this t i m e ,  a l l  h i s  personal property was confiscated from him 

and placed i n  s torage.  (Doc.No. 1, 9 11). 

On June 2 4 ,  1991 ,  P l a i n t i f f ' s  s t a t u s  was changed from pre- 

hear ing confinement t o  Discipl inary custody s ta tus ' .  ~ l ~ i n t i f f  

.contends. t h a t '  s h o r t l y  t h e r e a f t e r  h i s  personal 'property was 

inventor ied by Defendants, Correctional  Off icers  ' ~ a u f  fman and 

conway; t o  determine which property he cbuld have i n  d i s c i p l i n a r y  

custody and which property must be s tored.  (Dbc. No. 1, 1[ 15) .  

P l a i n t i f f  a l l e g e s  t h a t  he was t o l d  by Defendant Conway t h a t  

P l a i n t i f f  was no t  allowed to' have twentk '(.20) copies  of ' t h e  

Watchtower Macrazine i n  d i s c i p l i n a r y  custody. Defendant Conway 

f u r t h e r  t o l d  P l a i n t i f f  t h a t  i f  h i s  mail was n o t  t aken  t o  t h e  

Res t r i c t ed  Housing Unit (RHU), P l a i n t i f f  had t o  mail  it home o r  it 

wouldbe  thrown i n  t h e  t r a s h .  (Doc-No. l , $  1 6 ) .  P l a i n t l f f . r e f u s e d  

t o  inail, t h e  magazines o r  'personal mail home and in s t ead  requested 

t h a t t h e s e  items be placed i n  s torage  with  t h e  rest o f  .h i s  p roper ty  

(Doc. No. 1, p 17) .  . . 

p l a i n t i f f  a s s e r t s  t h a t  Defendant ' conway then  ,threw . p l a i n t i f f ' s  

magazines and persona1,mai l  i n t h e  t r a s h ,  " a c t i n g v e r y  h o s t i l e  and . . ,  

p r e j u d i c i a l  towards P l a i n t i f f  by ignoring ~ l a ' i n t i f  f 1  s 
. . 

protest/qLiestions. " and' '!without a f ford ing  P l a i n t i f f  t'he proper 

opportunity t o  p r o t e s t  the conf iscat ' ion of h i s  proper ty .  ,(Doc. No. 

11 9 1 9 ) .  
. , 

P l a i n t i f f  f i l e d  a grievance complaint on ~ u n e  2 5 ,  1991, which 
. . 

concluded i n  t h e  aif i rmation of ~ e f e n d a n t  Conway Is ac t ion .  This  



result was upheld throughout 'the exhaustion. of Plaintiff Is 

administrative appeals. 
, . I 

It i,s 'well settI8d that in .an action brouiht pursuknt to 42 I 
U.S.C. 4 1983 the Plaintiff must allege that there was a I 
deprivation of a right "secured by the Constitution and laws" of . .  . 

the United States. 42 U.S.C. 1 1983. When an unauthorized 

deprivation occurs, as Plaintiff claims hejce, a constitutional 
. ~ 

violation wi.11 exist only.when the state. fails to. provide an I 
adequate remedy for the'plaintiff to'seek redress of' his claim. I 
NcClendon v. Turner, 765 F. Supp. 251 (W.D. Pa. 1991). In other 1 
words, Itan intentional or negligent deprivation of property by a I 
state employee.does'not constitute a violation of the procedural 

requirements of the Due, Process Clause .of the, ~ourte=iith Anieiidment 

'if a meaningful post-deprivation remedy for the loss is available 

on a state level." Hudson v. Palmer, 468 U.S. 517, 533 (1980). 

Because post-deprivation remedias exist through State tort and 
, . 11 cornon law action&, Plnlntifffs cliin does not rise to the level of I 11 a constitutional deprivation at this time. . . ,  ~h&refore, if a I 11 deprivation of Plaintiff 1s constitutional rights did occur, 1 I/ plaintiff .appropri~ts course if action is to ihi available 1 '  

11 state remedies. ~Accordingly, Plaintiff is precluded at this time I '11 from seeking redress pursuant to 42  u.s.~. ( 1983 and this cabe is 
. . I 



CONCLUSION . . 
. . 

For the reasons discussed above, we shall adopt the Report and 

Recommendation of the Magistrate Judge and grant Plaintiff's 

request to proceed .in f ornta pauperis. We shall. also dikmiss 

plaintiffrs complaint without prejudice at this time. 

' An appropriate Order is attached. 

DATE : 

Richard P. Conaboy, Chief Judge 
Middle District of Pennsylvania 



I N  THE UNITED STATES DISTRICT'COURT 
FOR THE,MIDDLE DISTRICT OF PENNSYLVANIA 

. . . . 
KENNETH FORTUNE . . . 

. . Plaintiff  . . 

VS. : 3 91-1371 

Y JOSEPH D.  LEHMAN, ET AL. . 
Defendants . . . . 

. . 

~ D ' N O W ,  THIS AY :OF NOVEMBER, 1991, I T  I S  HEREBY 
. . 

. . 
ORDERED AS FOLLOWS: . . 

1 1. The Report and Recommendation of the .Magistrate Judge 

I1 i s  adopted and approved. 

2. Pla in t i f f ' s  request t o  proceed i n  fornia pauperis is 

granted. 

3. Plaintiff  1s complaint is dismissed without prejudice a t  

this  tilie. ' 

I1 4 .    he clerk of the: Court is directed- t o  close t h i s  case 

. . 

DATE : 

Richard P. Conaboy, Chief Judge 
Middle District of: Pennsylvania 



(I, 

. . I N  THE UNITED STATES DIST!RICX COURT 
FOR TRE .MIDDLE DIBTRICT, OF .PEWYLVANIA NOV 1 - 1991 

. . 

KENNETH FORTUNE, I 

P1aintif.f 

V. : CIVIL ACTION NO. 91-1371 

JOSEPH D. LERMAhl, & .d., . (COXABOY, C • J . ) 
Defendants (DURRIN, H.J.) 

REPORT AND RECOKEIENDATION 

Plaintiff, .an inmate at the State Correctional 

Institution, Huntingdon,, PA, filed this civil rights action 

pursuant, to 42 U.S.C..' 5 '1983, alleging that defendants have 

intentionally 'deprived him of his personal property., He has 

submitted an affidavit in support of a request to proceed in forma 

pau~eri~ which, for present purposes, will be deemed sukficient. . 

The complaint will now be given preliminary consideration. 

Plaintiff alleges that on June 20, 1991, the plaintiff 

was placed on pre-hearing ccnfinement status and was removed from 

the general population and placed in D-Annex Restricted Housing 

Unit. plaintiff claims that ' all his personal property was 

. confiscated' f roni him and plttced. in storage. (Doc. No. 1) . 
, . On June 24 ,. 1991, the plaintiff I s  status'was changed . . from 

pre-hearing confinement to Disciplinary Custody Status (~estrict~d 

~ o u s i n ~  Unit . (RHU) ) . Plaintiff states that. $eon after the' status 
change he :.had his 'personal property inventoried by defendants, 

Correctional Officers Kauffman and Ccnway, to determine what 

property he could have in disciplinary status and which must be 

stored. (Id.). 

1 



. . 
P l a i n t i f f  claims t h a t  he was presen t  during t h e  course  of 

t h e '  inventory b u t  was handcuffed and took no a c t i v e  r o I e  i n  t h e  

inventory process.  P l a i n t i f f  a l l eges  tha t '  he was t o l d  .by def endant 
. . 

Conway tha t ,  he was n i t '  a l l owed '  t o  have twenty copies  o i  t h e  

Watchtower M a w  I n  d i sc ip l ina ry  cwtody.  H e  w a s  a l s o  t o l d  t h a t  

i f  h i s  mail was not  taken t o  t h e  t'hole (RHU)l l ,p la in t i f f  had t o  

e i t h e r  mail  it home o r  it would be ,thrown i n  t h e  t r a s h .  p l a i n t i f f  

s t a t e s  t h a t  he  refused t o  mail themagazines o r  personal  mai l  home 

o r  throw them i n  t h e  t rash :  P l a i n t i f f  requested t h a t  t h e s e  items 

b e  placed' i n  s torage  with t h e  r e s t  of h i s  property.  , ( I d . )  . 
p l a i n t i f f  claims t h a t  defendant Conway then  threw. 

p l a i n t i f f ' s  magazines and personal mail i n  t h e .  t r a s h  and bid n o t  

give t h e  p l a i n t i f f  a conf iscat ion s l i p .  P l a i n t i f f  s t a t e s  t h a t  

defendant Conway "acted very h o s t i l e  and p r e j u d i c i a l  towards t h e  

p l a i n t i f f  by ignoring p l a i n t i f f ' s  protes t /quest ionsv and I1without 

a f ford ing  p l a i n t i f f  t h e  proper opportunity t o  p r o t e s t  t h e  

conf i sca t ion  of h i s  property.  ( Id)  . 
O n  June' 25 ,  ,1991,  . p l a i n t i f f  . s t a t e s  t h a t  he f i l e d  . a  

complaint with . defendant . .  Grove., grievance coord ina tor ,  

who concurred and a f f  irnied defendantst act ipns . ,  P l a i n t i f f  s t a t e s  

t h a t  h h i s  dec is ion  was upheld ' throughout . exhaustion of 

adminis t ra t ive  appeals'  by defendants W i l l i a m  J. Love,. 

Superintendent and Joseph D. Lehman,  omm missioner . P l a i n t i f f  seeks  

in junc t ive  r e l i e f  as w e l l  a s  compensatory and pun i t ive  damages. 

( Id . ) .  



plaintiff must allege that the defendants deprived him a right 

secured by the Constitution and laws of the United States. Eaine 

v. Thiboutot, 448 U.S. 1 (1980); Baker v. McCollan, 443 U.S. 137 

(1979). It is well-settied that negligent or even intentional 

deprivations of property by state-officials aoes not violate the 

Fourteenth Amendment if .there exist appropriate state means for 

post-deprivational redress 'of the injuries sustained by the inmate. 

Hudson v. m m e g ,  468 U.S. 517 (1984): Parratt'v. Tavlor, 451 U.S". 

527 (1981). In the present case, if a negligent, or even 

intentional, deprivation of plaintiff's property did occur, he can 

seek redress through state action. Thus, since state tort and 

common law remedies are available, the plaintiff is precluded from 

seeking redress pursuant to 1 1983. 

Thus, this complaint can be dismissed as frivolous under 

28 . U.S. C, 5 1915 (d) . A complaint which contain& both factual 

allegations and legal conclusions is frivolous where it lacks an 

arguable legal basis either in law or in fact. EJeitzke v. 

Williams, 490 U.S. 319 (1989). ~ecadse a post-deprivational remedy 

exists on the state level, the plaintiff's complaint lacks an 

arguable basis upon which his desired relief may be granted by this 

court and thus is. to be deemed frivolous . 



I 

I . , a 0 :  
, . 

- : 
. . 

On the basis of the foregoing, 

IT 18 RESPECTFULLY RECOMMENDED T ~ T  

. . for record purposes, the  p la int i f f  be 

permitted to .  proceed &J gauaeris , 
and the same'be dismissed. 

Dated: October 3 1 ,  1991 



IN TKE UNXTED STATE8 DISTRICT COURT 
FOR TXE RIDDLE DISTRICT OF PENNBYLVANId 

KENNETH. FORTUNE, 8 '  . , . 

V. 8 CIVIL ACTION NO. 91-1371 

JOSEPH D. LEXMAN, et al., (CONABOY, C.J. ) 
(DURKIN, M. J .) 

Defendants . 

NOTICE %IL,ED 
SCV.!iN'PQN 

TO: Kenneth Fortune 
AY-9297 NO'J 1 - 1991 
SCI-Huntingdon 
Drawer R 
Huntingdon, PA 16652 

NOTICE IS HEREBY GIVEN that,the undersigned has entered 

the following: Report and Recommendation of Magiatrate Judge 
dated 10/31/91. 

Any party may obtain a revie," of the magistrate judge's abdve 

propose& determination pursuant to Rule 904 .2 ,  M. D. PA, which 

provides: 



I ,  

904 .2  Review of Case-Dispositive Motions and Prisoner 
Litigation - 28 U . S . C .  seo. 6 3 6 ( b ) ( l ) ( B ) .  

Any party may object to a magistrate judgel.6 proposed 
findings, recommendations, or report, under subsections 901.4, 
.5, and..6 of these rules, m, within ten (10)days after 
beingserved with acopy thereof. Such party shall file with the 
Clerk of.Court, and serve on the magistrate judge and all 
parties, written objections which shall specifically identify the 
portions of the. proposed findings, recommendations. or -report to 
which objection is made and the basis for such objections. The 
briefing requirements set forth in Rule 904.1 shall apply. A 
judge shall make a &,= determination of those portions of the 
report or specified proposed findings or recommendations to which 
objection is made and 'may accept, reject, or modify, in whole or 
in part, the findings or recommendations made by the magistrate 
judge. The judge, however, need conduct a new hearing only in 
his discretion or where required by law, andmay consider the 
record developed before the magistrate judge, making his own 
determination on the basis of that record. Thejudge may also 
receive further evidence, recall witnesses, or recommit the 
matter to the magistrate judge with instructions. 

Dated: 10/3 1/91 



,.UNITED STATES DISTRICT COURT 
FOR THE 

* '* MAILING CERTIFICATE .OF CLERK * * 
. . . . . .  

. . . . 

Re: .  3 : 91-cv-01371 Fortune v. L e m n  

, . 

True  and cor rec t  copies of t he  attached were nailed by the clerk 
t o  t h e  following: 

Kenneth Fortune 
SCI-H 
SCI a t  Huntingdon 
AY-9297 
Drawer R 
Huntingdon, PA 16652 

DATE : l //<(hi 
' , f l  9. WILSON, Clerk 

' k y .  eputy Clerk 


