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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

ISAIAH EMMANUEL COLLIER, : Civil No. 3:13-CV-324
Plaintiff, .
V. (Judge Mariani)
C.0. HENNEMAN, (Magistrate Judge Carlson)
Defendants. .

REPORT AND RECOMMENDATION

I. Statement of Facts and of the Case.

This case is a pro se civil rights case that was first brought by Isaiah Collier, a
state prisoner, through the filing of a civil complaint on February 8, 2013. (Doc. 1)
Collier’s initial complaint named three defendants: John Fisher, the superintendent
at the State Correctional Institution (SCI) Huntingdon, Deputy Superintendent
Whitesel, and one correction officer, Correctional Officer Henneman. (Id.) While he
identified these three defendants in the caption of this case, Collier’s pleading never
made any further specific reference to the supervisory defendants, Fisher and
Whitesel, in the body of this pleading. (Id.) Thus, Collier’s complaint contained no
specific, and well-pleaded factual allegations relating to these prison supervisors.

Instead, Collier’s factual recital in this complaint pertained solely to defendant
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Henneman. With respect to defendant Henneman, Collier complained that the
defendant verbally threatened and harassed him, used excessive force against the
plaintiff, and then filed a false misconduct report against the plaintiff in retaliation
after Collier complained about this verbal abuse. (Id.)

Upon ascreening review of this complaint, we recommended that the complaint
be dismissed, but that Collier be afforded leave to amend his complaint. (Doc. 5) On
April 1, 2013, this Report and Recommendation was adopted by the district court and
Collier was instructed to file an amended complaint on or before April 26, 2013.
(Doc. 11) The district court then entered its Standing Practice Order in this case, an
order which informed the plaintiff of his responsibility to reply to defense motions,
and warned him in clear and precise terms of the consequences which would flow
from a failure to comply with briefing schedules on motions, stating:

If the party opposing the motion does not file his or her brief and any

evidentiary material within the 14-day time frame, Local Rule 7.6

provides that he or she shall be deemed not to oppose the moving party’s

motion. The motion may therefore be granted if: (1) the court finds it

meritorious; or (2) the opposing party fails to comply with Local Rule 7.6

despite being ordered to do so by the court.

(Doc. 14, p.2)
Following the dismissal of his original complaint Collier engaged in a random,

halting, erratic course of conduct. First, Collier failed timely file an amended

complaint in this case, allowing months to pass without any action on his part. Collier
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then filed a belated motion to amend his complaint in July 2013, (Doc. 22), which we
granted on September 5, 2013. (Doc. 24) In this order we instructed Collier that:

The plaintiff shall, therefore, file an amended complaint on or before
October 3, 2013. However, we instruct the plaintiff that this “amended
complaint must be complete in all respects. It must be a new pleading
which stands by itself as an adequate complaint without reference to the
complaint already filed.” Young v. Keohane, 809 F. Supp. 1185, 1198
(M.D. Pa. 1992). See e.g., Biggins v. Danberg, No. 10-732, 2012 WL
37132 (D.Del. Jan. 6, 2012); Quirindongo v. Federal Bureau of Prisons,
No. 10-1742,2011 WL 2456624 (M.D. Pa. June 16, 2011). Therefore,
in amending this complaint, the plaintiff’s amended complaint must:

1. Recite factual allegations which are sufficient to raise the plaintiff’s
claimed right to relief beyond the level of mere speculation.

2. Contain “a short and plain statement of the claim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2), set forth in
averments that are “concise, and direct,” Fed. R. Civ. P. 8(e)(1), and
stated in separately numbered paragraphs describing the date and time of
the events alleged, and identifying wherever possible the participants in
the acts about which the plaintiff complains.

3. This complaint must be a new pleading which stands by itself as an
adequate complaint without reference to any other pleading already filed.
Young v. Keohane, 809 F. Supp. 1185, 1198 (M.D. Pa. 1992).

4. The complaint should set forth plaintiff's claims in short, concise and
plain statements, and in sequentially numbered paragraphs. It should
name proper defendants, specify the offending actions taken by a
particular defendant, be signed, and indicate the nature of the relief
sought. Further, the claims set forth in the complaint should arise out of
the same transaction, occurrence, or series of transactions or occurrences,
and they should contain a question of law or fact common to all
defendants.
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5. The Court further places the plaintiff on notice that failure to comply
with this direction may result in the dismissal of this action pursuant to
Rule 41 of the Federal Rules of Civil Procedure.

(Id.)
On October 2, 2013, Collier filed a document that purported to be responsive

to our order, but failed to comply with the order in that it failed to provide a factual
narrative stated in separately numbered paragraphs describing the date and time of the
events alleged, and identifying wherever possible the participants in the acts about
which the plaintiff complains. (Doc. 27.)" The defendant then moved to dismiss this
amended complaint on October 15, 2013. (Docs. 28 and 29)

Three months passed without any response by the plaintiff to this dispositive
motion. Accordingly, on January 3, 2014, we entered an Order which provided as

follows:

"While we construe this pleading as an amended complaint, Collier
curiously styled it as a motion to amend complaint. Considered as a motion, this
pleading fails because was unaccompanied by any brief. This failure to file a brief
in support of this motion after more than five months has consequences for Collier
since we are entitled to deem the plaintiff to have withdrawn a motion when he
fails to properly support that motion by filing a brief in a timely fashion. See, e.g.,
Salkeld v. Tennis, 248 F. App'x 341 (3d Cir.2007) (affirming dismissal of motion
under Local Rule 7.5); Booze v. Wetzel, 1:12-CV-1307, 2012 WL 6137561 (M.D.
Pa. Nov. 16, 2012) report and recommendation adopted, 1:CV-12-1307, 2012 WL
6138315 (M.D. Pa. Dec. 11, 2012); Breslin v. Dickinson Twp., 1:09-CV-1396,
2011 WL 1577840 (M.D.Pa. Apr.26, 2011) Prinkey v. Tennis, No. 09-52, 2010
WL 4683757 (M.D.Pa. Nov.10, 2010) (dismissal under Local Rule 7.5); Griffin v.
Lackawanna County Prison Board, No. 07-1683, 2008 WL 4533685
(M.D.Pa.Oct.6, 2008) (dismissal under Local Rule 7.6).

-4 -
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There is pending and unresolved in this case a motion to dismiss. (Doc.
28) The plaintiff, who is proceeding pro se, has not responded to this
motion, and the time for filing a response has now passed. Local Rule 7.6
of the Rules of this Court imposes an affirmative duty on the plaintiff to
respond to motions, and provides that

Any party opposing any motion, other than a motion for
summary judgment, shall file a brief in opposition within
fourteen (14) days after service of the movant's brief, or, if
a brief in support of the motion is not required under these
rules, within seven (7) days after service of the motion. Any
party who fails to comply with this rule shall be deemed not
to oppose such motion. Nothing in this rule shall be
construed to limit the authority of the court to grant any
motion before expiration of the prescribed period for filing
a brief in opposition. A brief in opposition to a motion for
summary judgment and LR 56.1 responsive statement,
together with any transcripts, affidavits or other relevant
documentation, shall be filed within twenty-one (21) days
after service of the movant’s brief.

Local Rule 7.6 (emphasis added).

It is now well-settled that “Local Rule 7.6 can be applied to grant a
motion to dismiss without analysis of the complaint's sufficiency ‘if a
party fails to comply with the [R]ule after a specific direction to comply
from the court.” Stackhouse v. Mazurkiewicz, 951 F.2d 29, 30 (1991).”
Williams v. Lebanon Farms Disposal, Inc., No. 09-1704, 2010 WL
3703808, *1 (M.D. Pa. Aug.26, 2010). We are now providing the
plaintiff with a specific direction to comply with these rules, and IT IS
ORDERED as follows: With respect to the outstanding motion, the
plaintiff shall file a response to the motion in accordance with Local Rule
7.6 on or before January 17, 2014.

(Doc. 30)



Case 3:13-cv-00324-RDM Document 31 Filed 03/12/14 Page 6 of 25

Collier has now failed to comply with this order as well, and months have
elapsed without any action on his part to litigate this case. In the face of this on-going
refusal to act, which now spans months, the motion to dismiss will be deemed ripe for
resolution, and for the reasons set forth below, it is recommended that the motion be
granted.

II.  Discussion

A. Under The Rules of This Court This Motion to Dismiss Should
Be Deemed Unopposed and Granted

At the outset, under the Local Rules of this Court the plaintiff should be deemed
to concur in this motion since the plaintiff has failed to timely oppose the motion, or
otherwise litigate this case. This procedural default completely frustrates and impedes
efforts to resolve this matter in a timely and fair fashion, and under the Rules of this
Court warrants dismissal of the action, since Local Rule 7.6 of the Rules of this Court
imposes an affirmative duty on the plaintiff to respond to motions and provides that

Any party opposing any motion, other than a motion for summary
judgment, shall file a brief in opposition within fourteen (14) days after
service of the movant's brief, or, if a brief in support of the motion is not
required under these rules, within seven (7) days after service of the
motion. Any party who fails to comply with this rule shall be deemed not
to oppose such motion. Nothing in this rule shall be construed to limit the
authority of the court to grant any motion before expiration of the
prescribed period for filing a brief in opposition. A brief in opposition
to a motion for summary judgment and LR 56.1 responsive statement,
together with any transcripts, affidavits or other relevant documentation,
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shall be filed within twenty-one (21) days after service of the movant’s
brief.

Local Rule 7.6 (emphasis added).
It is now well-settled that “Local Rule 7.6 can be applied to grant a dispositive
motion without analysis of the complaint's sufficiency ‘if a party fails to comply with

the [R]ule after a specific direction to comply from the court.” Stackhouse v.

Mazurkiewicz, 951 F.2d 29, 30 (1991).” Williams v. Lebanon Farms Disposal, Inc.,

No. 09-1704, 2010 WL 3703808, *1 (M.D. Pa. Aug.26, 2010). In this case the
plaintiff has not complied with the Local Rules, or this Court’s orders, by filing a
timely response to this motion. Therefore, these procedural defaults by the plaintiff
compel the Court to consider:

[A] basic truth: we must remain mindful of the fact that “the Federal
Rules are meant to be applied in such a way as to promote justice. See
Fed.R.Civ.P. 1. Often that will mean that courts should strive to resolve
cases on their merits whenever possible. However, justice also requires
that the merits of a particular dispute be placed before the court in a
timely fashion ....” McCurdy v. American Bd. of Plastic Surgery, 157
F.3d 191, 197 (3d Cir.1998).

Lease v. Fishel, 712 F. Supp. 2d 359, 371 (M.D.Pa. 2010).

With this basic truth in mind, we acknowledge another fundamental guiding
tenet of our legal system. A failure on our part to enforce compliance with the rules,
and impose the sanctions mandated by those rules when the rules are breached, “would

actually violate the dual mandate which guides this Court and motivates our system
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of justice: ‘that courts should strive to resolve cases on their merits whenever possible
[but that] justice also requires that the merits of a particular dispute be placed before
the court in a timely fashion’.” Id. Therefore, we are obliged to ensure that one
party’s refusal to comply with the rules does not lead to an unjustified prejudice to

those parties who follow the rules.

These basic tenets of fairness apply here. In this case, the plaintiff has failed to
comply with Local Rule 7.6 by filing a timely response to this dispositive motion.
This failure now compel us to apply the sanction called for under Rule 7.6 and deem

the plaintiff to not oppose this motion.

B. Dismissal of this Case Is Also Warranted Under Rule 41

Beyond the requirements imposed by the Local Rules of this Court, Rule 41(b)
of the Federal Rules of Civil Procedure authorizes a court to dismiss a civil action for
failure to prosecute, stating that: “If the plaintiff fails to prosecute or to comply with
these rules or a court order, a defendant may move to dismiss the action or any claim
againstit.” Fed. R. Civ. P. 41(b). Decisions regarding dismissal of actions for failure
to prosecute rest in the sound discretion of the Court, and will not be disturbed absent

an abuse of that discretion. Emerson v. Thiel College, 296 F.3d 184, 190 (3d Cir.

2002)(citations omitted). That discretion, however, while broad is governed by certain
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factors, commonly referred to as Poulis factors. As the United States Court of Appeals

for the Third Circuit has noted:

To determine whether the District Court abused its discretion [in
dismissing a case for failure to prosecute], we evaluate its balancing of
the following factors: (1) the extent of the party's personal responsibility;
(2) the prejudice to the adversary caused by the failure to meet
scheduling orders and respond to discovery; (3) a history of dilatoriness;
(4) whether the conduct of the party or the attorney was willful or in bad
faith; (5) the effectiveness of sanctions other than dismissal, which
entails an analysis of alternative sanctions; and (6) the meritoriousness
of the claim or defense. Poulis v. State Farm Fire and Cas. Co., 747 F.2d
863, 868 (3d Cir.1984).

Emerson, 296 F.3d at 190.

In exercising this discretion “there is no ‘magic formula’ that we apply to
determine whether a District Court has abused its discretion in dismissing for failure

to prosecute.” Lopez v. Cousins, 435 F. App'x 113, 116 (3d Cir. 2011)(quoting

Briscoe v. Klem, 538 F.3d 252 (3d Cir. 2008)). Therefore, “[i]n balancing the Poulis

factors, [courts] do not [employ] a . .. “‘mechanical calculation’ to determine whether
a District Court abused its discretion in dismissing a plaintiff's case. Mindek v.

Rigatti, 964 F.2d 1369, 1373 (3d Cir.1992).” Briscoe v. Klaus, 538 F.3d at 263.

e ¢

Consistent with this view, it is well-settled that no single Poulis factor is

dispositive,” Ware, 322 F.3d at 222, [and it 1s] clear that ‘not all of the Poulis factors

need be satisfied in order to dismiss a complaint.” Mindek, 964 F.2d at 1373.”

Briscoe v. Klaus, 538 F.3d at 263. Moreover, recognizing the broad discretion

-0-
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conferred upon the district court in making judgments weighing these six factors, the
court of appeals has frequently sustained such dismissal orders where there has been
a pattern of dilatory conduct by a pro se litigant who i1s not amenable to any lesser

sanction. See, e.g., Emerson v. Thiel College, supra; Tillio v. Mendelsohn, 256 F.

App’x 509 (3d Cir. 2007); Reshard v. Lankenau Hospital, 256 F. App’x 506 (3d Cir.

2007); Azubuko v. Bell National Organization, 243 F. App’x 728 (3d Cir. 2007).

In this case, a dispassionate assessment of the Poulis factors weighs heavily in

favor of dismissing this action. At the outset, a consideration of the first Poulis factor,

the extent of the party's personal responsibility, shows that the delays in this case are
entirely attributable to the plaintiff, who has failed to abide by court orders, and has

otherwise neglected to litigate this case, or respond to defense motions.

Similarly, the second Poulis factor—the prejudice to the adversary caused by the
failure to abide by court orders—also calls for dismissal of this action. Indeed, this
factor—the prejudice suffered by the party seeking sanctions—is entitled to great weight
and careful consideration. Asthe United States Court of Appeals for the Third Circuit

has observed:

“Evidence of prejudice to an adversary would bear substantial weight in
support of a dismissal or default judgment.” Adams v. Trustees of N.J.
Brewery Employees' Pension Trust Fund, 29 F.3d 863, 873-74 (3d
Cir.1994) (internal quotation marks and citation omitted). Generally,
prejudice includes “the irretrievable loss of evidence, the inevitable
dimming of witnesses' memories, or the excessive and possibly
irremediable burdens or costs imposed on the opposing party.” 1d. at 874

_10_
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(internal quotation marks and citations omitted). . . . However, prejudice
1s not limited to “irremediable” or “irreparable” harm. Id.; see also Ware
v. Rodale Press, Inc., 322 F.3d 218, 222 (3d Cir.2003); Curtis T. Bedwell
& Sons, Inc. v. Int'l Fidelity Ins. Co., 843 F.2d 683, 693-94 (3d
Cir.1988). It also includes “the burden imposed by impeding a party's
ability to prepare effectively a full and complete trial strategy.” Ware,
322 F.3d at 222.

Briscoe v. Klaus, 538 F.3d at 259-60.

In this case the plaintiff’s failure to litigate this claim or comply with court
orders now wholly frustrates and delays the resolution of this action. In such
instances, the defendants are plainly prejudiced by the plaintiff’s continuing inaction

and dismissal of the case clearly rests in the discretion of the trial judge. Tillio v.

Mendelsohn, 256 F. App’x 509 (3d Cir. 2007) (failure to timely serve pleadings

compels dismissal); Reshard v. Lankenau Hospital, 256 F. App’x 506 (3d Cir. 2007)

(failure to comply with discovery compels dismissal); Azubuko v. Bell National

Organization, 243 F. App’x 728 (3d Cir. 2007) (failure to file amended complaint

prejudices defense and compels dismissal).

When one considers the third Poulis factor-the history of dilatoriness on the
plaintiff’s part—it becomes clear that dismissal of this action is now appropriate. In
this regard, it is clear that “‘[e]xtensive or repeated delay or delinquency constitutes
a history of dilatoriness, such as consistent non-response . . . , or consistent tardiness

in complying with court orders.” Adams, 29 F.3d at 874.” Briscoe v. Klaus, 538 F.3d

_11_
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at 260-61 (some citations omitted). Here, the plaintiff has repeatedly, and
consistently, failed to abide by court orders and litigation deadlines, and has followed
this course after being advised that dismissal of his case could follow from his
inaction. Further, Collier has now failed to respond to a defense motion to dismiss.
The plaintiff has also failed to timely file pleadings, and has not complied with orders
of the Court. Thus, the plaintiff’s conduct amply displays “[e]xtensive or repeated
delay or delinquency [and conduct which] constitutes a history of dilatoriness, such

as consistent non-response . . . , or consistent tardiness in complying with court

orders.” Adams, 29 F.3d at 874.

The fourth Poulis factor—whether the conduct of the party or the attorney was
willful or in bad faith—also cuts against the plaintiff in this case. In this setting we
must assess whether this conduct reflects mere inadvertence or willful conduct, in that

it involved “strategic,” “intentional or self-serving behavior,” and not mere

negligence. Adams v. Trs. of N.J. Brewery Emps.' Pension Trust Fund, 29 F.3d 863,

875 (3d Cir.1994). At this juncture, when the plaintiff has failed to comply with the
Court’s Standing Practice Order, and has violated the Local Rules, the Court is
compelled to conclude that the plaintiff’s actions are not accidental or inadvertent but

instead reflect an intentional disregard for this case and the Court’s instructions.

_12_
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While Poulis also enjoins us to consider a fifth factor, the effectiveness of
sanctions other than dismissal, cases construing Poulis agree that in a situation such
as this case, where we are confronted by a pro se litigant who will not comply with the
rules or court orders, lesser sanctions may not be an effective alternative. See, e.g.,

Briscoe v. Klaus, 538 F.3d 252, 262-63 (3d Cir. 2008); Emerson, 296 F.3d at 191.

This case presents such a situation where the plaintiff’s status as a pro se litigant
severely limits the ability of the court to utilize other lesser sanctions to ensure that
this litigation progresses in an orderly fashion. In any event, by entering our prior
orders, and counseling the plaintiff on his obligations in this case, we have endeavored
to use lesser sanctions, but to no avail. The plaintiff still declines to obey court orders,
and otherwise ignores his responsibilities as a litigant. Since lesser sanctions have
been tried, and have failed, only the sanction of dismissal remains available to the

Court.

Finally, under Poulis we are cautioned to consider one other factor, the
meritoriousness of the plaintiff’s claims. In our view, however, consideration of this
factor cannot save this particular plaintiff’s claims, since the plaintiff is now wholly
non-compliant with his obligations as a litigant. The plaintiff cannot refuse to address
the merits of his claims, and then assert the untested merits of these claims as grounds

(133

for denying a motion to sanction him. Furthermore, it is well-settled that “ ‘no single

_13_



Case 3:13-cv-00324-RDM Document 31 Filed 03/12/14 Page 14 of 25

Poulis factor is dispositive,” Ware, 322 F.3d at 222, [and it is] clear that ‘not all of the
Poulis factors need be satisfied in order to dismiss a complaint.” Mindek, 964 F.2d at

1373.” Briscoe v. Klaus, 538 F.3d at 263. Therefore, the untested merits of the non-

compliant plaintiff’s claims, standing alone, cannot prevent imposition of sanctions.

In any event, as discussed below, the plaintiff’s claims fail on their merits, yet
another factor which favors dismissal of this action. The legal flaws inherent in these

claims are discussed separately below.

C. The Plaintiff’s Claims Fail on Their Merits

Finally, amerits analysis of Collier’s latest proposed amended complaint reveals
that it is flawed in a number of respects. First, dismissal of this complaint may be
warranted because the complaint fails to comply with Rule 8's basic injunction that “A
pleading that states a claim for relief must contain . . . a short and plain statement of
the claim showing that the pleader is entitled to relief.” It is well-settled that: “[t]he
Federal Rules of Civil Procedure require that a complaint contain ‘a short and plain
statement of the claim showing that the pleader is entitled to relief,” Fed.R.Civ.P.
8(a)(2), and that each averment be ‘concise, and direct,” Fed.R.Civ.P. 8(e)(1).”

Scibelli v. Lebanon County, 219 F.App’x 221, 222 (3d Cir. 2007). Thus, when a

complaint is “illegible or incomprehensible”, id., or when a complaint “is not only of

an unwieldy length, but it is also largely unintelligible”, Stephanatos v. Cohen, 236

_14_
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F.App’x 785, 787 (3d Cir. 2007), an order dismissing a complaint under Rule 8 is

clearly appropriate. See, e.g., Mincy v. Klem, 303 F.App’x 106 (3d Cir. 2008); Rhett

v. New Jersey State Superior Court, 260 F.App’x 513 (3d Cir. 2008); Stephanatos v.

Cohen. supra; Scibelli v. Lebanon County, supra; Bennett-Nelson v. La. Bd. of

Regents, 431 F.3d 448,450 n. 1 (5th Cir.2005). Dismissal under Rule 8 is also proper
when a complaint “left the defendants having to guess what of the many things

discussed constituted [a cause of action];” Binsack v. Lackawanna County Prison, 438

F. App’x 158 (3d Cir. 2011), or when the complaint is so “rambling and unclear” as

to defy response. Tillio v. Spiess, 441 F.App’x 109 (3d Cir. 2011). Similarly,

dismissal is appropriate in “ ‘those cases in which the complaint is so confused,
ambiguous, vague, or otherwise unintelligible that its true substance, if any, is well

disguised.” Simmons v. Abruzzo, 49 F.3d 83, 86 (2d Cir.1995) (quotations omitted).”

Tillio v. Spiess, 441 F. App'x 109, 110 (3d Cir. 2011); Tillio v. Northland Grp. Inc.,

456 F. App'x 78, 79 (3d Cir. 2012).

Here, Collier has persisted in filing an amended complaint which lacks a factual
narrative thread and a document which fails to provide well-pleaded facts in a
coherent and chronological order. The failure of the complaint to contain well-

pleaded facts leaves “defendants having to guess what of the many things discussed

_15_
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constituted [a cause of action],” Binsack v. Lackawanna County Prison, 438 F. App’x

158 (3d Cir. 2011), and justifies dismissal of this complaint under Rule 8.

Further, to the extent that Collier complains about verbal harassment by Officer
Henneman these claims warrant only brief consideration since: “It is well settled that

verbal harassment of a prisoner, although deplorable, does not violate the Eighth

Amendment. See McBride v. Deer, 240 F.3d 1287, 1291 n. 3 (10th Cir.2001); DeWalt

v. Carter, 224 F.3d 607, 612 (7th Cir.2000); see also Boddie v. Schnieder, 105 F.3d

857, 861 (2d Cir.1997) (rejecting the Eighth Amendment claim of a prisoner who
alleged that he “was verbally harassed, touched, and pressed against without his
consent” because “[n]o single incident that he described was severe enough to be

‘objectively, sufficiently serious.’ ’).” Robinson v. Taylor, 204 F. App'x 155, 156 (3d

Cir. 2006). See, e.g., Rister v. Lamas, 4:CV-10-1574, 2011 WL 2471486 (M.D. Pa.

June 21,2011); Patterson v. Bradford, CIV. 10-5043 NLH, 2011 WL 1983357 (D.N.J.

May 20, 2011); Williams v. Bradford, CIV. 10-5120 JBS, 2011 WL 1871437 (D.N.J.

May 13, 2011); Ringgold v. Lamby, 565 F. Supp. 2d 549, 553 (D. Del. 2008); Sharpe

v. Costello, 1:06 CV 1493, 2007 WL 1098964 (M.D. Pa. Apr. 11, 2007). Because in
some instances Collier simply seems to allege that he was verbally harassed, and given
that it is “well settled that verbal harassment of a prisoner, although deplorable, does

not violate the Eighth Amendment,” Robinson v. Taylor, 204 F. App'x 155, 156 (3d

Cir. 2006), these verbal harassment allegations also fail to state a constitutional claim.

_16_



Case 3:13-cv-00324-RDM Document 31 Filed 03/12/14 Page 17 of 25

Furthermore, Collier’s claims that he was subjected to retaliatory disciplinary
actions by Officer Henneman also encounter a threshold legal obstacle: A hearing
officer found Collier guilty of this prison disciplinary infraction. To the extent that
Collier seeks to hold Correctional Officer Henneman personally liable for actions
taken in the course of the disciplinary proceedings brought against him, this claim fails
as a matter of law. At the outset, this claim fails as a matter of constitutional law since
the requisites of due process in a prison disciplinary setting were fully met here. It is
well established that “[p]rison disciplinary proceedings are not part of a criminal
prosecution, and the full panoply of rights due a defendant in such proceedings does

not apply.” Wolff v. McDonnell, 418 U.S. 539, 556 (1974). The Supreme Court has,

however, recognized a set of minimum procedural protections that must apply to
prison disciplinary proceedings, including the right to: (1) advance written notice of
the disciplinary charges; (2) an opportunity, when consistent with institutional safety
or correctional goals, to call witnesses and present documentary evidence as part of
a defense; and (3) a written statement by the factfinder of the evidence relied on and

the reasons for the disciplinary action. Id. at 563-67.

Due process also requires that a prison disciplinary tribunal be sufficiently

impartial. Meyers v Alldredge, 492 F.2d 296, 305-07 (3d Cir. 1974). The requirement

of an impartial tribunal “prohibits only those officials who have a direct personal or

otherwise substantial involvement, such as major participation in a judgmental or

_17_
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decision-making role, in the circumstances underlying the charge from sitting on the
disciplinary committee.” Meyers, 492 F.2d at 306. In the past, inmates have often
invited courts find violations of this due process right based upon general assertions
of staff bias. Yet, such requests, while frequently made, have rarely been embraced
by the courts. Instead, the courts have held that a “generalized critique” of staff
impartiality 1s insufficient to demonstrate the degree of bias necessary to prove a due

process violation. Lasko v. Holt, 334 F. App’x 474 (3d Cir. 2009). Furthermore, in

the absence of a showing that the hearing officer was “personally or substantially
involved in the circumstances underlying [the investigation of the] charge,” Greer v.
Hogston, 288 F.App’x. 797, 799 (3d Cir. 2008), courts generally decline to sustain
due process challenges to disciplinary decisions on claims of staff bias. See Redding

v. Holt, 252 F.App’x 488 (3d Cir. 2007).

A prison disciplinary determination comports with due process if it is based on

“some evidence.” See Superintendent, Mass. Corr. Inst. v. Hill, 472 U.S. 445, 454-56

(1985) (“[T]he relevant question is whether there is any evidence in the record that
could support the conclusion reached by the disciplinary board). This standard is
minimal and does not require examination of the entire record, an independent
assessment of the credibility of witnesses, or even a weighing of the evidence. See id.

at 455; Thompson v. Owens, 889 F.2d 500, 501-02 (3d Cir. 1989). Therefore, it is

well settled that disciplinary decisions are entitled to considerable deference by a
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reviewing court and must be upheld whenever there is "some evidence" to support the

decision. Hill, 472 U.S. at 457; Elkin v. Fauver, 969 F.2d 48 (3d Cir.1992);

Thompson v. Owens, 889 F.2d 500 (3d Cir. 1989); Franco v. Kelly, 854 F.2d 584, 588

(2d Cir. 1988); Freeman v. Rideout, 808 F.2d 949, 955 (2d Cir. 1986). Thus, in this

setting the "function [of the court] is to determine whether there is some evidence
which supports the decision of the [hearing officer]." Freeman, 808 F.2d at 954. As
the Supreme Court has observed, the “some evidence” standard is a highly deferential

standard of review and:

Ascertaining whether this standard is satisfied does not require
examination of the entire record, independent assessment of the
credibility of witnesses, or weighing of the evidence. Instead, the
relevant question 1s whether there is any evidence in the record that could
support the conclusion reached by the disciplinary board.

Hill, 472 U.S. at 455-456.

Provided that a prisoner is afforded these due process protections during the
disciplinary hearing process, it is well-settled that a claim that a misconduct report was
false, standing alone, does not state a valid cause of action. As the United States Court
of Appeals for the Third Circuit has aptly observed: “[F]iling false disciplinary
charges does not itself violate a prisoner's constitutional rights, so long as procedural

due process protections were provided. See e.g., Freeman v. Rideout, 808 F.2d 949,

952-53 (2d Cir.1986) (the filing of false charges does not constitute a claim under §
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1983 so long as the inmate was granted a hearing and an opportunity to rebut the

charges); Hanrahan v. Lane, 747 F.2d 1137, 1140 (7th Cir.1984).” Richardson v.

Sherrer, 344 F. App’x 755, 757-758 (3d Cir. 2007). See also Booth v. Pence, 141 F.

App’x 66 (3d Cir. 2005); Smith v. Mensinger, 293 F.3d 641, 653-54 (3d Cir. 2002).

These principles directly apply to inmate retaliation claims stemming from
prison disciplinary proceedings. A prisoner claiming that prison officials have
retaliated against him for exercising his constitutional rights must prove the following
three elements: (1) the conduct in which he engaged was constitutionally protected;
(2) he suffered adverse action at the hands of prison officials; and (3) his
constitutionally protected conduct was a substantial motivating factor in the

defendants’ conduct. Carter v. McGrady, 292 F.3d 152, 158 (3d Cir. 2002). With

respect to the obligation to demonstrate that he suffered an adverse action, a plaintiff
must demonstrate that he suffered action that “was sufficient to deter a person of

ordinary firmness from exercising his rights.” Allah v. Seiverling, 229 F.3d 220, 225

(3d Cir.2000). While filing false misconduct reports may constitute the type of action

that will, in certain cases, support a retaliation claim, Mitchell v. Horn, 318 F.3d 523,

530 (3d Cir. 2003), in a prison discipline context, an inmate’s retaliation claim fails
whenever the defendant shows that there is “some evidence” to support the discipline
citation. As the United States Court of Appeals for the Third Circuit has observed:

“[an inmate’s] retaliatory discipline claim fails [when] there is ‘some evidence’
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supporting the guilty findings . . . . See Henderson v. Baird, 29 F.3d 464, 469 (8th

Cir.1994) (stating that a finding of ‘some evidence’ to support a prison disciplinary

determination ‘checkmates’ the prisoner's retaliation claim).” Nifas v. Beard, 374

F.App’x 241, 244 (3d Cir. 2010).

In sum, this finding that Collier committed this prison rules violation—a finding
which is not contested in any fashion— likely “checkmates” any retaliation or due

process claim that the plaintiff could bring in this setting.

In addition, any due process claim arising out of this prison discipline— which
1s alleged to have simply resulted in a sanction of 90 days in the prison’s Restricted
House Unit (RHU)—fails for yet another reason. In analyzing any procedural due
process claim of this type, “the first step is to determine whether the nature of the
interest 1s one within the contemplation of the ‘liberty or property’ language of the

Fourteenth Amendment.” Shoats v. Horn, 213 F.3d 140, 143 (3d Cir. 2000) (citing

Fuentes v. Shevin, 407 U.S. 67 (1972)). Once we determine that a property or liberty

interest asserted 1s protected by the Due Process Clause, the question then becomes

what process is due to protect it. Id. (citing Morrissey v. Brewer, 408 U.S. 471, 481

(1972)). Protected liberty or property interests generally arise either from the Due

Process Clause or from some state-created statutory entitlement. See Board of

Regents v. Roth, 408 U.S. 564, 575 (1972).
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However, in the case of prison inmates:

[1]n Sandin v. Conner, the Supreme Court announced a new standard for
determining whether prison conditions deprive a prisoner of a liberty
interest that is protected by procedural due process guarantees. Although
the Court acknowledged that liberty interests could arise from means
other than the Due Process Clause itself, the Court concluded that
state-created liberty interests could arise only when a prison's action
imposed an ‘atypical and significant hardship on the inmate in relation
to the ordinary incidents of prison life.’ . . . In finding that the prisoner’s
thirty-day confinement in disciplinary custody did not present the type of
atypical, significant deprivation in which a State might conceivably
create a liberty interest, the Court considered the following two factors:
1) the amount of time the prisoner was placed into disciplinary
segregation; and 2) whether the conditions of his confinement in
disciplinary segregation were significantly more restrictive than those
imposed upon other inmates in solitary confinement.

Shoats, 213 F.3d at 143-44(citations omitted, emphasis added).

Applying these legal benchmarks, it has been held that disciplinary proceedings
which result in sanctions of disciplinary segregation for six months or more do not
impose atypical and significant hardships on the inmate in relation to the ordinary
incidents of prison life in similar situations, and do not give rise to due process claims.

See e.g., Crosby v. Piazza, No. 11-1176,2012 WL 641938 (3d Cir. Feb, 29,2012)(270

days of disciplinary segregation); Foster v. Sec'y, PA Dept. of Corr., 431 F. App'x 63,

65 (3d Cir. 2011)(held, “transfer to a restricted housing unit was not an atypical or
significant hardship or a severe change in the conditions of his confinement”

triggering due process protections); Milton v. Ray, 301 F.App’x 130 (3d Cir. 2008);
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Smith v. Mensinger, 293 F.3d 641, 654 (3d Cir. 2002) (7 months disciplinary

confinement). In this case it appears that the sanction imposed against the plaintiff
was 90 days of disciplinary custody. Since this sanction, standing alone, does not
entail an atypical and significant hardship on the inmate in relation to the ordinary
incidents of prison life, the penalty imposed here does not implicate a liberty interest
which triggers due process protection under the Fourteenth Amendment in this

correctional setting. Accordingly, this due process claim would also fail.

In sum, then, this merits analysis reveals that the instant motion to dismiss,
which has not been challenged or rebutted in any fashion by Collier, appears to have

merit. Therefore, we find that all of the Poulis factors call for dismissal of this case.

Having concluded that this pro se amended complaint is flawed in a profound
way, we recognize that in civil rights cases pro se plaintiffs often should be afforded
an opportunity to amend a complaint before the complaint is dismissed in its entirety,

see Fletcher-Hardee Corp. v. Pote Concrete Contractors, 482 F.3d 247, 253 (3d Cir.

2007), unless it is clear that granting further leave to amend would be futile, or result

in undue delay. Alston v. Parker, 363 F.3d 229, 235 (3d Cir. 2004). In this case, the

current amended complaint fails to state a viable civil rights cause of action, the
factual and legal grounds proffered in support of this complaint make it clear that the

plaintiff has no right to relief, and the plaintiff has declined to respond to court orders,
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or otherwise litigate these claims. On these facts, we conclude that granting further

leave to amend would be futile or result in undue delay. Alston v. Parker, 363 F.3d

229,235 (3d Cir. 2004). Therefore, it is recommended that the complaint be dismissed

without further leave to amend.

III. Recommendation

Accordingly, for the foregoing reasons, IT IS RECOMMENDED that the
defendant’s Motion to Dismiss (Doc. 28), be GRANTED and the plaintiff’s
Complaint be dismissed. Further to the extent that Collier’s Amended Complaint
(Doc. 27), 1s also deemed to be a motion to amend, that motion should be DENIED
since the plaintiff has not complied with the Local Rules of this Court, and his

proposed amendment would be futile.

The Parties are further placed on notice that pursuant to Local Rule 72.3:

Any party may object to a magistrate judge's proposed findings,
recommendations or report addressing a motion or matter described in 28
U.S.C. § 636 (b)(1)(B) or making a recommendation for the disposition
of a prisoner case or a habeas corpus petition within fourteen (14) days
after being served with a copy thereof. Such party shall file with the
clerk of court, and serve on the magistrate judge and all parties, written
objections which shall specifically identify the portions of the proposed
findings, recommendations or report to which objection is made and the
basis for such objections. The briefing requirements set forth in Local
Rule 72.2 shall apply. A judge shall make a de novo determination of
those portions of the report or specified proposed findings or
recommendations to which objection is made and may accept, reject, or
modify, in whole or in part, the findings or reccommendations made by the
magistrate judge. The judge, however, need conduct a new hearing only
in his or her discretion or where required by law, and may consider the
record developed before the magistrate judge, making his or her own

_24_



Case 3:13-cv-00324-RDM Document 31 Filed 03/12/14 Page 25 of 25

determination on the basis of that record. The judge may also receive
further evidence, recall witnesses or recommit the matter to the
magistrate judge with instructions.

Submitted this 12th day of March, 2014.

S/Martin C. Carlson
Martin C. Carlson
United States Magistrate Judge
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